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SUPREME COURT OF THE STATE OF NEW YORK 

=~~:=-~~-~~~-YORK I.A.S. Part 17 
In the M tt --------------- -----------X 
to be ha~ be~ o f the Arbitration Attempted 
MUTUAL INSURANe wCeEen AMERICAN MANUFACTURERS 

COMPANY 

Petitioner, 

-against-

MAXINE BELGRAVE 

Respondent, 

-and-

SHAM LAL PAWA and ALLSTATE INSUR.J:\NCE CO., 

Additional Respondents . 
- - --- - -- - ---- -- -- - ----- ---- -- -- ----- ----x 
EMILY JANE GOODMAN , J . : 

Index No .: 104777/04 

• . r.:11.:.r:o 
Thi s applica t ion for a n order staying arbit~~2fhf4f 

Respondent ' s uninsured motorist claim and ~'1-fiEViPf~o.sed 
Cf..t:.R 'k 

additional Respondents is granted, p ending the determination~rnhe -.-,..,Cf: 
issue of (1) whether the alleged offending vehicle was insured at 

the time of the accident and ( 2 J whether Respondent Maxine Belgrave 

complied with I nsurance Law §5208 and the Supplementary 

unin sur ed/Underinsured Motor ists Endorsement Section I (c) (2) (i) 

issu ed by Peti t ioner, by reporting the accident to the police 

within 24 hou rs, or, as soon as reasonably possible . 

Respondent Maxine Belgrave , a passenger in a vehicle operated 

by Gregory Burr ows, owned by McDonald Burrows and insured by 

Petitioner, was allegedly injured in an accident on May 16, 1999 . 

The driver of the adverse vehicle allegedly left the scene of the 

accident. The MV- 104 Report of Motor Vehicle Accident, signed by 

Gregory Bu rrows, indicat es that the l icense pla te number for the 
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adverse vehicle, described as a Maxima, is T525UL. The New York 

State Department of Motor Vehicles computer records, submitted by 

Petitioner indicate that a Nissan bearing that license plate is 

owned by Sharnla l Pawa ( "PAWA'') and insured by Allstate Insurance 

Co . from 11/25 / 97 to 11/24/99 . The same document also indicates 

that "Plates we r e reported stolen on: 5/12/99 . " 

Petitioner claims that the uninsured motorist arbitration 

s h ould b e stayed because t he offendin g vehicle was insured by 

Al lstate I nsurance Co. , on the date of the accident. Petitioner's 

attorn ey clai ms, without having any first hand knowledge, that it 

i s unlike l y that the offending vehicle was stolen because it was 

located in PAWA's driveway shortly after the accident. Mor eover, 

Petit i oner main t ains t h at there is no proof that Allstate Insurance 

Co . ever time l y disclaimed coverage . Additionally, Petitioner 

contends tha t the arbitration should be stayed because Respondent 

Maxine Bel grave viola ted I n suran ce Law §5208 and the Supplementary 

Unins u red / Unde r insured Motorists Endorsement Section I (c) (2 ) (i), 

by f a i lin g to r eport r eporting the accident to the police within 24 

h ours , or , a s s oon as reasonably possible. Respondent · s Report and 

Proof o f Claim indi c a t es that she rep orted the accident to the 

pol ice on May 19 , 19 99 , three d ays after the accident, which 

Petitioner argue s i s un timely. Pet i tioner a l so requ ests that if the 

Cour t does n ot s tay arbi tra tion, Respondent should be required to 

submit to an EBT and I ME p r i or to the h earing , pursuant to the 

Uninsure d Mo torist Endorsement o f t h e policy. 

In opposi t i on, Resp onden t main tains that the arbi t ration 
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should not be stayed because Allstat r 
e nsurance Co . determined in 

a letter dated April 8, 2004, that "our findings indicate that our 

insured was t 
no responsible for the occurrence. we must, 

therefore, respectfully decline to make any payment of this claim." 

Further, Respondent's attorney contends that Respondent complied 

with Insurance Law §5208 and the Supplementary Uninsured/ 

Underinsured Motorists Endorsement Section r (c) (2) (i) because 

Respondent went to the police precinct on the date of the accident 

and was advised to file the MV104 Form, which she filed with the 

Commissioner of Motor Vehicles on May 19, 1999. 

Petitioner has met its burden to show that the alleged 

off ending vehicle was insured on the date of the accident ( see 

State Farm Mut. Auto . Ins . Co. v Yeglinski, 79 AD2d 1029 [2d Dept 

1981) [once a prima facie case is made out, normally by submission 

of a Department of Mo t or Vehicles FS-25 form or similar document, 

the burden shifts to the claimant to prove that the vehicle in 

question was never insured or that the insurance had been 

cancelled) ). However, the same form relied upon by Petitioner to 

establish its p rima facie case, also indicates that plates were 

reported stolen four days before the accident, creating an issue of 

fact. Petitioner's attorney's statement, that the Maxima was in 

PAWA • s driveway after the accident, must be disregarded for lack of 

personal knowledge and, in any event, is not dispositive, 

particularly because it was «license p lates," not a car, that was 

reported stolen . Contrary to Respondent 's contentions, the let ter 

sent by Alls tate Insurance Co. to Respondent, regarding its own 
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de t ermination that i ts insured was not responsible for the acci dent, is also not d. . . 
ispositive . 

to whether Responden t complied 
An issue o E fact also exists as 

Supplementary Uninsured/Und . 
with Insurance Law §5208 and t he 

I (c) (2) (i) . 
erinsured Motorists Endorsement Section 

date of 
If Respondent went to the police precinct on the 

a c cident, 

the accident d 
an orally informed the police of the 

the Court would be i'ncl 1'ned · to find that Respondent 

complied with statutory and contractual conditions 

Wi d e I n s . Co . v Russo, 201 AD2d 368 
[1s t Dept 1994) 

(~ Country 

[courts have 

consis tently a fforded a very liberal inte rpretation to the notice 

requir ement, a ccep ting police contacts that fall short of a written 

report]; Canty v MVAIC , 95 AD2d 509 [2d Dept 1 983 ] [oral report to 

police o f fi cer at hospi t al o n the date of the accident could 

constitute compliance with Insurance Law §5208 ]) . However, 

Respondent has n o t submitted her own affidavit and her attorney's 

affirmation mus t be disre garded for lack o f personal knowledge . An 

evidentiary hear ing is appropriate a s it is Petitioner ' s bur den to 

establ i sh that Responde nt fa i led to comply wi th the notification 

provisio n (~ Country Wide I n s. Co. v Russ o, 201 AD2d 368, supra) . 

Even assuming the report was not made until three days after the 

accident, the Court c annot de t ermine t hat the notification 

prov ision was violated a s a ma tter of law . The case Pe titioner 

cites, Matter o f Aetna Casua l t y & Surety Co . v Loy (108 AD2d 709 

[1st Dept 1985] ), is inappos i te b e caus e in that case , it was 

undisputed that no report was ever made to the police . Fur t he r , a 

hearing is appropriate, in the interests of jus tice, beca use 
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Res pondent should not be penalized for her attorney's failure to 

submit her affidavit , a procedural defect. 

Petitioner's request for an order requiring Respondent to 

submit to an EBT and IME prior to any uninsured arbitration 

h earing, is denied because Petitioner has not disputed Respondent's 

contention that Petitioner was aware of her claim in 1999. The 

failure of an insurer to request discovery until after receiving a 

Demand for Arbi t ration has resulted in the waiver of its rights to 

d iscovery, absent a justifiable excuse (see Matter of Allstate Ins . 

Co . v Miles, 280 AD2d 472 [2d Dept 2001) ; Matter of Interboro Mut. 

Indem. I ns. Co . v Pardon, 270 AD2d 266 [2d Dept 2000]; Matter of 

Libe rty Mu t . Ins. Co . v Almeida, 266 AD2d 547 [2d Dept 1999); 

Matte r of Allstate Ins . Co. v Faulk, 250 AD2d 674 [2d Dept 1998)) . 

No excus e h a s been presented. 

I t is hereby 

ORDERED that t he is s ue of (1) whether the alleged offending 

v e hicle was i nsured at the time of the acc ident and ( 2 ) whe ther 

Respondent Max i n e Belgrave complied with Insur ance Law §5208 and 

the Suppl ementary Uninsured/Underinsured Motorists Endorsement 

section I (c) (2) (i) i ssued by Pet i tioner , by reporting the 

acci dent t o the p o lic e wi thin 24 hou rs , or , as soon as r e a s onably 

poss i ble, is ref e rred to a Special Referee to hear and r eport; and 

it i s fur t her 

ORDERED tha t Pet i tion e r ' s request f or an o r der requi r ing that 

Respondent submi t t o a n EBT a nd IME prior to any uninsured 

arbitration hear i ng i s d enied, and it is f urther 
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ORDERED that Petitioner shall serve a copy of this Orde r with 

notice of entry on the Clerk of the Judicial Support Office (Room 

3111 within 90 days from the date hereof to arrange a date for the 

reference to a Special Referee; and it is further 

ORDERED that arbitration is stayed until the Court confirms or 

rejects the report of the Special Referee; and it is further 

ORDERED that SHAM LAL PAWA, and ALLSTATE INSURANCE CO., be 

added as party Respondents, upon Petitioner's service of a copy of 

this Decision and Order with notice of entry upon each of them, 

together with copies of all papers previously served in this 

proceeding, which service shall be made within 30 days from the 

date hereof, and it is further 

ORDERED that t he caption of this proceeding is amended to 

reflect inclusion of SHAM LAL PAWA, and ALLSTATE INSURANCE CO . as 

Additional Respondents, and, upon Petitioner's s ervi ce of a copy of 

this Decision and Order with notice of entry on the Clerk of this 

court and the Trial Support Clerk (Room 158) , the Clerks shall mark 

the ir records to reflect the amendment, and i t is further 

ORDERED that Petitioner shall serve a copy of thi s Decision 

a nd Order with notice of entry on Respondent and the arbitrator 

within 30 days f rom the date hereof. 

This consti tutes the Decision and Order of the c 
)·LED 

DATED: June 22, 2004 

ENTER: 

6 

[* 6]


