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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: PART 32 

TEDDY SMITH and SARA SMITH, 

- against - 

Plaintiffs, 

Index No. 104536/99 

2 1 WEST LLC LIMITED LIABILITY COMPANY and 
BIUVA DEMOLITION CON’., 

: 

Defendants. : 

C M O L  E. HUFF, J.: 

In  this action relating to workplace injuries, plaintiffs were granted partial sunmary 

judgment as to liability (308 AD2d 312), and a trial was held to determine damages. Defendant 

Bravo Demolition Corp. moved (seq. no. 004), first, to dismiss plaintiffs’ complaint and 

defendant 2 1 West LLC’s cross-claims on the ground that, because Smith was allegedly Bravo’s 

special employee, the claims against it are barred by the Worker’s Compensation Law; and, 

second, to dismiss 2 1 West’s cross-claim for contractual indemnification or cominon law 

contribution on the ground that the contract was never executed. Following the damages trial, a 

framed issue hearing was held February 23,2005, to determine Bravo’s motion. 

Bravo contends that plaintiff Teddy Smith was its special employee and therefore 

plaintiffs cannot have a recovery from it in excess of his Workers’ Compensation award. At the 

framed issue hearing, 110 witnesses with knowledge of the facts of Smith’s employment were 

produced by either side. The relevant documentary evidence with respect to Smith’s 

employment status was submitted. 

[* 2 ]



Pursuant to a construction contract between defendant 21 West LLC and Bravo, dated 

October 8, 1996, relating to property located at 2 1 West Street, New York, New York (the 

contract was not executed by the parties), Bravo hired non-party City Operdting Corp. to work 

on the projcct along with Bravo. Bravo and City Operating are undisputedly separate entities. 

However, Bravo owner Nick Verna testified at his deposition that the two coinpaiiies worked 

together as joint venturers and contemplated a merger. At thc job site, Bravo arid City Operating 

workcd cooperatively, sharing employees and cquipiiieiit as needed. (Verna 12/12/00 Dep., pp. 

26-27.) 

Smith testified at his deposition that he did not know which company he worked [or, that 

a union representative siiiiply called and told him to report to tlic 21 West job site. (T. Smith 

1 1 /WOO Dep. at p. 59.) Bravo owner Verna tes t ihd  that Smith was an employee of City 

Operating, but that he (Vcnia) had the power to fire him. (Verna Dep., p. 58.) 21 West contcnds 

that W-2’s indicate that Smith was paid by City Operating. The W-2’s are not in evidence, but 

Bravo does not dispute the allegation. 

Smith’s union “Member Work History” indicatcs that he was employed by Bravo. The 

Worker s’ Coiiipensation carrier issued an award to him, listing his employer as “City Operating 

d/b/a Bravo Dcinolition.” Smith’s health insurance claim forni lists the insured as “City 

Operating C o q ~ .  ,” and lists City Operating’s address as “Bravo Demolition.” The insurance 

policy procured pursuant to the construction contract lists the insurcd as “Bravo Dciiiolition 

Corp. &‘/or City Operating Corp.” 

A plaintiff has the burden of proof in alleging noncoverage with respect to general 

employment (Murray v City of New York, 43 NY2d 400,407 [1977]). A defendant raising the 
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affirmative defeiise of special employment, however, must overcome the presumption of geiieral 

eiiiploymcnt with a “clear denioiistration of surrender of control by the geiieral einployer aiid 

assumption of control by the special employer.” Mitchell v Grumrnan Aerospace Corn., 78 

NY2d 553, 557 (1991). Factors for a court to consider with respect to special cniploymeiit 

include “the right to control, the method of payment [of wages], the fuimishing of equipment, the 

right to discharge, and thc rclativc nature of the work [and] who controls and directs the manner, 

details, and ultimatc result of the employee’s work.” Martin v Baldwin (Jnion Free School Dist., 

271 AD2d 579,580 (2d Dept 2000). 

Although Bravo, through the deposition of owner Verna, makes some allegations 

regarding relevant factors of Smith’s employment, these allegations do iiot amount to a “clear 

dcmoiistration of surrender of control” on the part of City Operating. Bravo also docs not mcet 

its burden of-demonstrating the existence of a joint venturc. Williams v Forbes, 175 AD2d 

125 (2d Dept 1991). 

Accordingly, Bravo’s motion seeking dismissal of claims against it on the ground that 

Smith was its special employee is denied. 

Bravo also moves lo dismiss 21 West’s claims against it for common law contribution 

aiid indemnification. With respect to common law contribution, Bravo argues that it was not 

involved in the project to a sufficient degree to invokc liability. See Navaez v 45 18 Assocs., 250 

AD2d 436 (1st Dcpt 1998). However, its arguments and evidence in support of Bravo’s claim of 

being Smith’s special eniploycr, while not enough to prove special employment, are sufficient to 

establish Bravo’s sigiiiiicaiit role at the worksite. 

With respect to contractual indemnification, Bravo contends that because the 
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construction contract was not executed, there was no enforceable “written contract” that could 

provide a basis for an obligation to indemnify. 

Following the fraiiicd issue hearing, the Court of Appeals decided a casc that addresses 

this issue squarely. In Florcs v The Lower East Side Scrvice Center, 4 NY3d 363 (2005), the 

Court analyzed whether thc “written contract” provision in Workers’ Compensation Law 15 I I 

rcquircs a signed agreeiiieiit Like Bravo, the contractor in that case was seeking a finding that it 

was not obligatcd to indcnin fy thc owner of the propcrty for a workplace injuiy because the 

constniction contract was not executed. The Court found that “the conmion-law rule - which 

authorizcs review of the course of conduct between the parties to determine whcthcr there was a 

meeting of minds sufficient to give risc to an cnforceable contract - govcrns the validity of a 

writtcn indemnification agreement under Workers’ Compensation Law § 11 .” Id. at 369-70. ITI 

Flores, whcrc thc work spccified was perfornied and payments were madc in conformity with the 

contract, failure to execute the coiitract did iiot relieve the contractor of its duty to indemnify the 

property owner. 

Here, the deposition tcstiniony of Bravo’s owner establishes that Bravo performed work 

pursuant to the contract, and 21 West has submitted evidence that it made payments to Bravo 

pursuant to the contract in I996 and 1997. The motion is denied. 

Accordingly, it is 
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ORDERED that Bravo’s motion, first, to dismiss plaintiffs’ complaint and defendant 2 I 

West LLC’s cross-claims, and, second, to dismiss 2 1 West’s cross-claim for contractual 

indeninificatioii or common law contribution is denied. 

I F CAROL - 
J.S.C. 
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