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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: I.A.S. PART 24 

MARY LOU PENDILL and MICHAEL R. R. 
PENDILL , 

X _ _ _ _ _ _ _ _ _ - _ _ - _ _ - _ _ - _ - - - - - - - - - - - - - - - - - - -  

Plaintiffs, Index No. 
1 1 7 7 9 9 / 0 3  

-against- 

FURRY PAWS, INC., 

Third-party Plaintiff, Third-party 
Index No. 5 9 0 2 5 8 / 0 4  

-against- 

Third-party defendant Travelers Indemnity Company of 

America (Travelers), sued here as Travelers Indemnity of America, 

moves for summary judgment for a declaration that it has no 

obligation to defend or indemnify defendant/third-party 

plaintiff, Furry Paws, Inc., FU PA VI, Inc., or any related or 

affiliated company in the main action. 

Plaintiffs Mary Lou Pendill (Pendill) and Michael R .  R. 

Pendill commenced the main action against defendant Furry Paws, 

Inc. (Furry Paws), for injuries allegedly sustained by Pendill on 

April 25, 2003, when she tripped over a piece of plywood at a pet 

store located at 1038 First Avenue, New York, New York ( t h e  
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Subject Premises). In October 2003, after the commencement of 

the main action, Furry Paws notified Travelers of Pendill's 

accident. In November 2003, Travelers disclaimed coverage to 

Furry Paws, claiming that it was not timely notified of Pendill's 

claim in accordance with the Policy's provisions. In March 2004, 

Furry Paws, "a-k-a FU PA VI Inc." commenced the third-party 

action seeking defense and indemnification in the main action. 

Travelers subsequently disclaimed coverage to FU PA VI Inc. (FU 

PA), claiming that it was not an inmred or additional insured on 

the Policy, and that it failed to timely notify Travelers of the 

underlying claim. 

Now Travelers seeks summary judgment in its favor 

declaring that it is not obligated to defend or indemnify Furry 

Paws, FU PA, or any related or affiliated company in the main 

action. The proponent of a summary judgment motion must make a 

prima facie showing of entitlement to judgment as a matter of 

law, tendering sufficient evidence to demonstrate the absence of 

any material issues of fact (yinesrad v New York Univ. Med. Ctr., 

64  NY2d 851 [ 1 9 8 5 ] ) .  Once a prima facie showing has been made, 

the burden then shifts to the opposing party, who must proffer 

evidence in admissible form establishing that an issue of fact 

exists, warranting a trial of the action (Alvarez v P ~ O X P  ect 

HOSD. , 68 NY2d 3 2 0  [ 1 9 8 6 1 ) .  

In support of its motion, Diane Tega, Travelers' Unit 
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Manager, acknowledges that a commercial general liability policy 

of insurance (the Policy) was issued by Travelers, effective July 

13, 2002 through July 13, 2003, naming as insured Furry Paws, and 

a few other entities, excluding FU PA. She maintains, inter 

alia, that FU PA is not covered by the Policy, since it is not 

named as an insured or additional insured under t h e  Policy, and 

there is no policy provision or endorsement by which FU PA is 

included as an insured. Accordingly, Tega argues that Travelers 

is not obligated under the Policy to defend and/or indemnify FU 

PA in the main action. 

Travelers also argues that, even if FU PA is considered 

an insured under the Policy, Furry Paws and FU PA failed to 

provide Travelers with timely notice of the underlying claim in 

accordance with the Policy's provision, and such failure vitiates 

coverage thereunder. Travelers relies on excerpts from the 

depositions of Georgianna Purcell, the manager of the Subject 

Premises, and Miller to demonstrate that, while FU PA and Furry 

Paws had notice of the alleged accident on the day it happened, 

neither provided Travelers with notice until more than six months 

after its occurrence, and after the commencement of the 

underlying action. 

In opposition, Timothy Miller, the owner and sole 

shareholder of Furry Paws and FU PA, maintains, inter alia, that, 

on March 27, 2003, after the lease for the Subject Premises was 
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negotiated, he and his attorney notified Kenneth Bieber, I n c . ,  

his insurance broker (the Broker) of the name of a new corporate 

entity, FU PA, that would be operating the store thereat. He 

claims that he assumed that all the necessary endorsements had 

been made to the Policy. While Miller concedes that FU PA is not 

named in the Policy, he argues, nonetheless, that FU PA qualifies 

as an insured under subsection 4 of section 11, entitled "Who is 

an insured," since, under the lease for the Subject Premises (the 

Lease), Furry Paws, as lessee, could only assign the Lease to " a  

New York Corporation in which Timothy Miller is the owner," which 

Furry Paws did, and the incident complained of took place within 

90 days of the formation of FU PA, and less than 90 days before 

the policy was terminated. 

Additionally, Furry Paws and FU PA, relying on, inter 

alia, excerpts from the deposition testimony of Pendill and 

Purcell, argue that the late notice to Travelers should be 

excused, since there was good faith belief that Pendill's 

accident would not result in liability. 

In reply, Travelers argues that FU PA does not qualify 

as an insured under the Policy, since the subsection relied on by 

Miller would only be applicable if one of the Policy's named 

insureds "newly" acquired or formed FU PA. Travelers maintains 

t h a t ,  because FU PA was formed by Miller, its sole shareholder, 

and not by Furry Paw or any one of the other entities listed as 
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an insured under the Policy, FU PA is not entitled to coverage 

under the  Policy. 

Travelers also notes that Furry Paws and FU PA do not 

dispute that they did not provide Travelers with written notice 

of Pendill's accident until after being served with the pleadings 

in the main action. It maintains that, based on the deposition 

testimony of Miller and Purcell, Furry Paws could  not have had a 

reasonable belief that it had no liability, since, inter alia, 

Purcell witnessed the accident; approximately one hour after the 

accident, Pendill came back into the store, and advised Purcell 

that she would be calling her  doctor; and Purcell notified Miller 

of Pendill's accident later that afternoon. 

It is well established that the party claiming 

insurance coverage has the burden of proving entitlement (Moleon 

y KyeixleT B ora Flarma n General. Const ructAQn CQ . ,  I n c . ,  304 AD2d 

337 [lst Dept 20031). Further, a party that is not named an 

insured or additional insured on the face of the policy is not 

entitled to coverage (id.; see also Tribeca Broadway Associates, 

LLC v Mount Vernon Fire Insurance Company, 5 AD3d 198 [lst Dept 

20041). 

Here, it is undisputed that the Policy does not name FU 

PA as an insured or additional insured on the Policy. Further, 

Miller's argument that FU PA qualifies as an insured under 

subsection 4 of Section 11 of t h e  Policy is without merit. This 
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provision provides as follows: 

Any organization that you newly acquire or 
form, other than a partnership or joint 
venture, and over which you maintain 
ownership or majority interest, will qualify 
as a Named Insured if there is no other 
similar insurance available to that 
organization. However: a) Coverage under 
this provision is afforded only until the 
90th day after you acquire or form the  
organization or the end of the policy period, 
whichever is earlier; b) Coverage A does not 
apply to "bodily injury" or "property damage" 
that occurred before you acquired or formed 
the organization; and c) Coverage B does not 
apply to "personal injury" or "advertising 
injury" arising out of an offense committed 
before you acquired or formed the 
organization 

(The Policy, Section I1 - Who is An Insured, subsection 4). As 

noted by Travelers, the Policy defines "you" as 'Ithe Named 

Insured shown in the Declarations, and any other person or 

organization qualifying as a Named Insured under this policy" 

(Travelers' Exhibit A - 1 ,  Commercial General Liability Form, at 

1). The Named Insured on the Policy is reflected as "Furry Paws, 

Inc. and as per IL T8 0 0 "  (Travelers' Exhibit A ,  Common Policy 

Declarations, ¶ 1). Under Endorsement IL T8 00, the Named 

Insured is amended to include the following entities: "Furry 

Paws, I n c . ,  All Paw Distributors, Inc. , FU PA 3 Inc. , F.P. 4 ,  

Inc. & F.P.V. Inc., Beastley Bite Inc., & Beastley P e t  Supply 

Inc." (A, General Purpose Endorsement IL T 8  00). Thus,  under 

the aforementioned provision, FU PA could qualify as an insured 

if one of the Policy's named insureds "newly acquire[d] or 
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form[edl FU PA (_see the Policy, Section I1 - Who is An Insured,  

subsection 4). 

Although Miller suggests t h a t  FU PA qualifies as an 

insured through Furry Paws, he f a i l s  to demonstrate that FU PA 

was acquired or formed by Furry Paws or any of the o t h e r  entities 

listed as a Named Insured under the  Policy. 

by Travelers, in his deposition, Miller testified t h a t  he was t he  

sole owner and shareholder of FU PA, and that there was no 

relationship between FU PA and Furry Paws (Miller's deposition 

t aken  on 3/15/05, at 5 - 6 ) .  Therefore, since Miller is not a 

named insured under the  Policy, and his formation o f  FU PA does 

not qual i fy  FU PA as an insured,  Travelers has no obligation 

under the  Policy to defend or indemnify FU PA in the main action. 

Further, as argued 

Additionally, Travelers' argument, that the f a i l u r e  to 

give it n o t i c e  approximately six months after Pendill's accident 

vitiates coverage under t h e  PoLicy, i s  meritorious. With respect 

to the issue of notice, t he  Policy required that Travelers be 

"notified as soon as practicable of an 'occurrence' or an offense 

which may result in a claim'' (Travelers' Exhibit A-1, Commercial 

General Liability Coverage Form, at 7). "Where a policy of 

liability insurance requires that notice o€ an occurrence be 

given 'as soon as practicable,' such notice must be accorded the 

carr ier  within a reasonable period of time" (Great Canal Realty 

Corp. v Seneca Insurance Compaqv, Inc. , 5 NY3d 7 4 2 ,  7 4 3  [ Z O O S ]  ) I 
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The absence of timely notice of an occurrence is a failure to 

comply with a condition precedent which, as a matter of law, 

vitiates the contract (Arm Corn. v G r  eater N.Y, Mutual Insur ance 

CO., 4 NY3d 3 3 2  [ 2 0 0 5 1 )  * 

Here, it is undisputed that Travelers did not receive 

notice of Pendill's accident until almost six months after the 

incident, and after t h e  commencement of the main action. As 

argued by counsel for Furry Paws and FU PA, there may be 

circumstances that excuse a failure to give timely notice, such 

as where the insured has a good-faith belief of nonliability, 

provided that belief is reasonable (A), but the insured has the 

burden of showing the reasonableness of such excuse, given all 

the circumstances (a; see also S S S  S Realtv Co rD. v Public 

Service Mu tual Insurance Co., 253 ~ ~ 2 d  583 [ l s t  Dept 19981). 

"[Wlhere a reasonable person could envision liability, that 

person has a duty to make some inquiry" (mite v Citv of Wey 

york, 81 NY2d 955 [1993]). 'IThe duty to give notice arises when, 

based on the information available, an insured ' cou ld  glean a 

reasonable possibility of the policy's involvement''' (DiGuslielmq 

v Travelers Prore  rty Ca sualtv, 6 AD3d 344, 345 [lst Dept 20041, 

quoting Paramoimt. I n s .  CO. v Roeedale Ga rriens, I n c . ,  2 9 3  AD2d 

235, 239-240 [lst D e p t  2 0 0 2 1 ) -  

It is undisputed that Miller, through Purcell, the 

manager of the business at the Subject Premises, knew of the 

8 

[* 9 ]



accident on the day it occurred. Based on the depositions of 

Purcell and Miller, Miller should have gleaned a "reasonable 

possibility of the policy's involvement'' (DiGuslielmp v Travelers 

Property Casualty, 6 AD3d at 3 4 5 ) ,  in that Purcell testified that 

she witnessed Pendill's f a l l  in the Subject  Premises (Travelers' 

Exhibit I, Purcell's deposition held on 3/15/05, at 2 0 ) ,  that the 

f a l l  was caused by a plywood board temporarily placed by Furry  

Paws over the basement opening in the Subject Premises (& at 

22-23), and that Pendill returned to the Subject Premises 

approximately an hour after her accident to inform Purcell that 

she felt "a little weird, funny" (& at 2 3 ) ,  and that she would 

be calling h e r  doctor (a). She also testified that she spoke 

t o  Miller on the day of Pendill's accident and her subsequent 

return to the store l a t e r  that day (id, at 51). Further, during 

his deposition, Miller acknowledged that Purcell called him 

regarding Pendill's accident (Travelers' Exhibit F, Miller's 

deposition held on 3/15/05, at 10-11, 14), and that he decided 

not to notify the Broker or Travelers about it (id._ at 25, 2 9 ) .  

Thus, the evidence in the  record demonstrates that the delay in 

notifying Travelers of Pendill's accident was not reasonably 

founded upon a good-faith belief of non liability ( see  Great 

Canal Realty Corp. v Seneca Insurance Companv, Inc . ,  5 NY3d 742, 

supra). Further, contrary to Furry Paws' argument, Travelers 

need not show prejudice before disclaiming based on the insured's 
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failure to timely notify it of an occurrence (L). Thus, Furry 

P a w s  and FU P A ' s  failure to timely notify Travelers of Pendill's 

accident vitiates the  Policy as a matter of law (= A r q o  Corp. v 

Greater N.Y, Mutua 1 Insurance C o . ,  4 NY3d 3 3 2 ,  -1 . 
Accordingly, it is 

ORDERED that Travelers' motion for summary judgment i a  

granted; and it is further 

ADJUDGED AND DECREED that Travelers has no obligation 

to defend o r  indemnify defendant/third-party plaintiff Furry 

Paws, Inc., FU PA VI, I n c . ,  or any related or affiliated company 

in the main action, 1 P Inc., Index No. 

1 1 7 7 9 9 / 0 3 .  

Dated: 
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