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Index No. 603259/2003 

PINE EQUITY NY, INC., PINE EQUITY 
lNTERNATIONAL, LLC, WORLDWIDE 
PROPERTIES LLC, ROY INVESTMENT NY CORP., 
OXFORD CAPITAL, LLC, MANHATTAN 
LANDMARK REALTY LLC, OREN 
YERUSHALMY, OFER RESLES, TALI GEVA, BEN 
FRIEDMAN and DOV RON, 

I 

Defendants. 
X _-I--____---____---_______r____________l------"-------"------------- 
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Worldwide and Dashkal entered into a Transfer of Membership Interests Agreement, dated January 

17,2002 (the Transfer Agreement), pursuant to which Worldwide sold its 50% ownership interest 

in plaintiff to Dashkal. 

_. - . - __- - . . . . 

_ _  _. - - - - " ' ""'I' - P I '  - -_ - -- - - -- - 
. _ _ .  - 

The Transfer Agreement contained restrictive covenants which, for a specified time and to 

a specified extent, prohibited certain of the defendants from competing with plaintiff, and from 

hiring plaintiffs employees. The complaint alleges that defendants breached the Restrictive 

Covenants in various respects, and asserts 13 causes of action, seeking damages, injunctions, and 

other related relief. 

Plaintiff filed the summons and complaint in October 2003, and allegedly served defendants 

on December 10,2003. The Moving Defendants did not answer or obtain any extension of time in 

which to answer or move to dismiss within the statutorily prescribed time period. Instead they 

served motions to dismiss on October 20,2004. Plaintiff served the Moving Defendants with its 

notice of cross motion on January 20, 2005. On February 16, 2005, the Pine Defendants and 

Friedman served plaintiff with papers in further support of their motions, and in opposition to 

plaintiffs cross motion, which included copies of their respective proposed answers to the 

complaint, 

DISCUSSION 

Insofar as the Moving Defendants' motion to dismiss, the motions are denied. The dismissal 

motions are untimely, because they were served more than nine months after the time when service 

of the Moving Defendants' answers was required (see CPLR 321 1 [e]). The Moving Defendants 

have failed to either offer any reasonable excuse for their failure to move in a timely manner, or to 

show any "good cause" (CPLR 2004) for an extension of time in which to move (see e.g. M i d i  v 

State Farm Mut. Automobile Ins. Co., 3 NY3d 725 (2004); Kihl v Pfefer, 94 NY2d 118 (1999); 

Wenz v Smith, 100 AD2d 5 8 5 ,  586 [2d Dept 19841; Smith v Pach, 30 AD2d 707,708 [2d Dept 

19681; 7 Weinstein-Korn-Miller, NY Civ Prac 7 321 1.02). Plaintiff's opposition to the Moving 

Defendants' motions on the merits does not constitute a waiver of its right to contest late service of 
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those motions, inasmuch as plaintiff has asserted an objection to the untimeliness of the motions (see 

Roschelle Affirm. in Supp., 77 8,57-58; cJ AdZer v Gordon, 243 AD2d 365,365 [lst Dept 19971). 
. .  --- - 

statement of the allegations set forth in the complaint are also denied as untimely (see e.g. Twine v 

Belling, 173 AD2d 815, 815 [2d Dept 19911). The notice of motion for a more definite statement 

must be served “within twenty days after service of the challenged pleading” (CPLR 3024 [c]). The 

Moving Defendants did not serve their notices of motion until more than 10 months after they had 

been served with the complaint. And, again, the Moving Defendants have neither moved for any 

extension of time in which to serve their motions, nor shown any “good cause” for such an extension 

(CPLR 2004). 

Inasmuch as the Pine Defendants and Friedman have included proposed answers to the 

complaint with the papers submitted in support of their respective motions, the court will deem each 

of those motions to include a request for leave to serve a late answer. In view of the strong policy 

in favor of resolving claims on the merits, and the particular circumstances of this case - including 

the Moving Defendants’ potentially meritorious defenses to at least certain of plaintiffs causes of 

action, the lack of any apparent prejudice accruing to plaintiff as a result of the Moving Defendants’ 

delay, and plaintiffs own delay in moving for a default judgment -- the court grants the Moving 

Defendants leave to vacate their defaults by serving late answers to the complaint. 

Plaintiffs cross motion is denied in its entirety. CPLR 3215 (c) provides that: 

If [a] plaintiff fails to take proceedings for the entry of [a default] judgment within 
one year after the default, the court shall not enter judgment but shall dismiss the 
complaint as abandoned, without costs, upon its own imtiative or on motion, unless 
sufficient cause is shown why the complaint should not be dismissed. 

Plaintiff’s cross motion is accordingly denied, insofar as plaintiff seeks a default judgment, because 

plaintiff failed to move for such a judgment within one year after the Moving Defendants defaulted 

in answering. However, the Moving Defendants have waived any right they may have had to seek 

dismissal of the complaint under CPLR 32 15 (c), by their voluntary participation in the action, as 
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evidenced by the service of their belated answers and discovery demands (see Gifdston v Travelers 

Ins. _ Co. -.>-- 168AD2d481,482 . ._ r2dDept 19901;MyersvSfutsk~ 139AD2d709,710 [2dDept 19881). 
-_ ._ - - ---I I - _- - 

premature. A party may move for summary judgment only “after issue has been joined” (CPLR 

32 12 [a]), and issue had not been joined when plaintiff brought its cross motion. 

Plaintiff seeks leave to amend the complaint to name an entity known as Vision Group LLC 

(Vision), and all affiliates of defendant Pine Equity NY, Inc. (Pine) which are not already named, 

as defendants. Plaintiff asserts that Vision is “a Pine affiliate that expressly undertook to be bound 

by the provisions of the Transfer Agreement” (Roschelle Reply Affirm., 7 12), and that Vision is 

violating the Restrictive Covenants by selling New York City apartments to Israeli residents, and by 

hiring and employing Friedman. 

While it is generally true that leave to amend should be freely given, a “party seeking 

amendment has the burden of establishing the merit of the proposed amendment” (Hynes v Start El., 

Inc., 2 AD3d 178,18 1 [ 1 st Dept 2003]), and “[lleave to amend will be denied ,.. where the proposed 

claim is palpably insufficient” (Tishman Constr. Corp. ofNew York v Ciry ofNew York, 280 AD2d 

374,377 [ 1st Dept 20011). Plaintiff has failed to establish that the proposed amendment has merit. 

The parties apparently agree that the principal of Vision is Amir Yerushalmy, a non-party to 

this action, and the brother of defendant Oren Yerushalmy (see Roschelle Reply Affirm., 7 15; Pine 

Def. Mem. of Law in Opp., at 5 ) .  The Transfer Agreement provides that “WWP Group” shall 

comply with the Restrictive Covenants (Transfer Agreement, 77 9.1-9.3). Vision would be 

encompassed within the term “ W W  Group,” because that term is defined to include “Amir 

Yerushalmy and any company which is under the control of ... Amir Yerushalmy or their Affiliates,” 

and “Affiliate” is defined to include, “with reference to any [person or entity], any other [person or 

entity] of which such [person or entity is] a principal ... or any other [person or entity] directly or 

indirectly ... controlled by or under direct or indirect common control with such [person or entity]” 

(Transfer Agreement, 77 1.1, 1.22). Thus, as plaintiff asserts, the Transfer Agreement does 
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ostensibly provide that Vision shall comply with the Restrictive Covenants. 

However, neither-Amir Ytrushalmy-nor Vision-was a party to the Transfer Agreement, and 

that non-parties to an agreement are not bound by it (see e.g. National Survival Game of New York, 

Inc. v NSG of LI Corp., 169 AD2d 760, 761 [2d Dept 19911; 17 East 80th Realty Corp. v 68th 

Assoc., 173 AD2d 245,248 [ 1 st Dept 19911). Although plaintiff conclusorily asserts that Vision is 

“simply an extension of Pine” (Roschelle Affirm, in Supp., 7 52), plaintiff has failed to allege any 

facts which would indicate that Vision should be bound by the Transfer Agrement (see e.g. Iturnari 

v Giordun Dev. Corp., 298 AD2d 559,560 [2d Dept 20021). Leave to amend to name as defendants 

all Pine affiliates which are not already named is also denied, inasmuch as plaintiff has failed even 

to identify the proposed additional defendants. 

CONCLUSION AND ORDER 

For the foregoing reasons, it is 

ORDERED that defendant Ben Friedman’s motion (sequence number 002) is granted, in part, 

to the extent that Friedman is granted leave to serve a verified answer to the complaint, on or before 

April 11,2005; and it is further 

ORDERED that plaintiffs cross motion (sequence number 002) is denied in its entirety; and 

it is further 

ORDERED that the motion by the defendants other than Tali Geva, Ben Friedman, and Dov 

Ron (sequence number 003) is granted, in part, to ~e extent that those defendants are granted leave 

to serve a verified answer to the complaint, on or before April 1 1,2005. 

Dated: April 1,2005 

ENTER: 
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