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Short Form Order

NEW YORK SUPREME COURT - QUEENS COUNTY

Present: HONORABLE THOMAS V. PQOLI ZZI | A Part 14
Justice
X | ndex
SAFE HORI ZON, | NC., Nunber 3092
2004
Pl aintiff, Mbti on
Dat e Decenber 7,
2004
- agai nst -
Mbti on
ACADEMY OF MEDI Cl NE OF QUEENS Cal . Nunber 44
COUNTY, | NC.
Def endant .

The follow ng papers nunbered 1 to 7 read on this nmotion by the
def endant to dism ss the conplaint.

Paper s

Nunmber ed
Notice of Motion - Affidavits - Exhibits - Service ... 1-4
Answering Affidavits - Exhibits - Service ............ 5-7

Upon the foregoing papers it is ORDERED that the notion is
granted, only to the extent indicated, and is otherw se denied.

This action presents a | easehold di spute between plaintiff,
as tenant, and defendant as landlord. Plaintiff |eased the third
fl oor of defendant’s building, as well as a portion of the

basenment (the prem ses). The | ease requires the defendant to
provi de mai ntenance services, so as to keep the premses in good
repair. Plaintiff clains that water |eaked into the prem ses,

causi ng serious damage and preventing the use of the prem ses.
It is alleged that the |eaks persisted over a period of years,
despite the plaintiff’s repeated demands for the defendant to
repair them Plaintiff has asserted 13 separate causes of
action, including causes of action for mandatory injunctive
relief, nuisance and damages. For the reasons that follow al
causes of action except the third, for direct danages, and the
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ei ghth, for an abatement of rent, are severed and di sm ssed.

The first cause of action demands an injunction directing
the defendant to repair the leaks. The second cause of action
demands an order allowing the plaintiff to hire contractors in
the defendant’s nanme, and utilizing the rental paynents, to
repair the leaks. The third cause of action seeks direct and

consequential damages. The fourth cause of action seeks a
declaratory judgnent holding the defendant |iable for future
| eaks. The fifth cause of action also seeks an injunction

directing the defendant to cure the defective conditions alleged.
This cause of action is framed in terns of negligence, alleging a
"duty of care" and notice to the defendant. The sixth cause of
action seeks damages of "not |ess than $1,000,000." The seventh
cause of action seeks danages for breach of the quiet enjoynent
clause of the |ease. The eighth cause of action seeks an
abat enent of rent pursuant to the |ease. The ninth cause of
action alleges a partial actual eviction, and the tenth cause of
action alleges a partial constructive eviction. The el eventh
cause of action seeks what is described as an order pursuant to
RPAPL § 803, allowing the plaintiff to nake repairs to the
prem ses. The twelfth cause of action alleges that the prem ses
have beconme a nui sance, and demands both noney damages and an
injunction directing the defendant to repair the | eaks. The
thirteenth cause of action describes the defendant’s conduct as
"out rageous,” and demands attorney’s fees.

Al though this action is over a year old, no answer to the
conpl aint has yet been served. After a notion for a prelimnary
i njunction had been nade and denied, the parties entered into an
extended period of settlenent discussions. The parties
stipulated that if the plaintiff failed to demand an answer by
Septenber 13, 2004, the action would be discontinued. Thi s
deadl i ne was extended by a later stipulation to Cctober 1, 2004.
Plaintiff’s demand for an answer was dated October 6, 2004.

Def endant demands that the stipulation be strictly enforced, and
that the action should be deened di scontinued. The court is not
persuaded that the parties intended that the stipulation should
be taken as creating an automatic deadline for dismssal, or that
t he defendant should be rewarded for its extended failure to
answer the conplaint. The branch of the notion seeking di sm ssal
on that ground is, therefore, denied.

On this notion, counsel for the plaintiff now concedes that
t he defendant has made repairs, rendering the first and second
causes of action nmoot, "to sone extent." Counsel states in one
pl ace that these causes of action are withdrawn, and in the sane
par agraph states that plaintiff "m ght agree” to w thdraw t hem
Vol untary discontinuance of a claimis governed by CPLR 3217
Pursuant to that section, a party asserting a claimnmay wthdraw
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it by mere notice only until the responsive pleading is served,
or within 20 days of the service of the pleading asserting it.
Since the service of this notion is equivalent to a response to
the conplaint, plaintiff no | onger has the right to unilaterally
w t hdraw causes of action (see Siegel, Practice Comentaries to
McKi nney’s, CPLR § C3217:8), and the defendant is entitled to a
determ nation of its notion. The court nust, therefore, decide
the branches of the notion dealing with these causes of action.
The first and second causes of action, seeking mandatory
injunctive relief for enforcenment of obligations under a |ease,
are neritless, and are dism ssed. Plaintiff clearly has a renedy
at law, in the form of noney damages, and in fact demands this
remedy in other causes of action.

So much of the third cause of action as seeks consequenti al
damages is not opposed by plaintiff on this notion, and counsel
al so purports to "withdraw' it. Therefore, so much of the third
cause of action as seeks consequential damages is dism ssed.
Def endant does not claimany defect in so nuch of the third cause
of action as seeks direct danmages.

The fourth cause of action seeks a declaratory judgnent as
to all |eaks which may occur in the future, without limtation as
to cause. This entirely speculative claimis wthout basis in
the law, and is di sm ssed.

The fifth and sixth causes of action are based in tort, and
seek, respectively, a nmandatory injunction to cure the alleged
def ects and danmages. Plaintiff cannot assert tort renedies in
this action, which is based on alleged breaches of a |ease
agreenent. A tort may acconpany a breach of contract claimonly
where the contract creates a relation out of which springs a
duty, independent of the contract obligation, and where that
i ndependent duty is also violated (Luxonony Cars, Inc. v Citibank

N. A. 65 AD2d 549, 550 [1978]; see also Vought v Teachers Col |.
Colunmbia Univ., 127 AD2d 654 [1987]; Cdark-Fitzpatrick, Inc. v
Long Is. RR Co., 70 NY2d 382 [1987]). No independent duty is
al | eged here.

Plaintiff also purports to withdraw w thout prejudice the
seventh, ninth, tenth and el eventh causes of action. For the
reasons stated above, the defendant is entitled to a
determ nation of its notion regarding them As to the ninth and
tenth causes of action, alleging, respectively, actual and
constructive eviction, it is well-settled that a tenant renaining
i n possession cannot assert either claim (Barash v Pennsyl vani a
Term Real Estate Corp. , 26 Ny2d 77 [1970]; Waling WIllie’s
Roadhouse Gill, Inc. v Sea Gulls Partners, Inc., _ AD3d
[ 2005] ; 428 Canera Corp. v Tandy Corp., 272 AD2d 72 [2000]). As
to the eleventh cause of action, based on RPAPL § 803, the
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plaintiff has not stated the nature of the alterations it
proposes to make to the prem ses, nor has it served the requisite
notice on the defendant, nor has it shown the anmount of the
required security. Al of these are required to be shown before
a tenant is entitled to relief under that statute. These causes
of action are, therefore, also dismssed.

Def endant’s only argunents in favor of dism ssing the eighth
cause of action are that it fails to contain factual allegations
apart from those contained el sewhere in the conplaint, and that
it is duplicative of the third cause of action. These argunents
are neritless. The CPLR explicitly provides that prior
statenents in a pleading are deened repeated (CPLR 3014). This
cause of action overlaps the third, to a great extent, but that
is not grounds for dismssing it.

The twelfth cause of action alleges that the conditions
conpl ai ned of constitute a nuisance. "The elenents of the tort
of private nuisance are: (1) an interference, substantial in
nature; (2) intentional in origin; (3) unreasonable in character;
(4) with plaintiff’'s right to use and enjoy |and; (5) caused by
the defendant's conduct" (Winberg v Lonbardi, 217 AD2d 579

[1995]; Ward v Gty of New York, = AD3d ___ [2005]; see Copart
| ndus. v Consolidated Edison Co. of N Y., 41 NY2d 564 [1977]).
Here, there is no allegation of intentional conduct. Furt her

this cause of action sounds in tort, and so falls afoul of the
rul e di scussed above, agai nst asserting tort clains in a contract
action, absent an independent duty. This cause of action nust,
therefore, be di sm ssed.

The thirteenth cause of action alleges that the defendant’s
conduct has been "outrageous,” and demands an award of attorney’s
f ees. No facts are stated, anywhere in the conplaint, which
justify that characterization of defendant’s conduct. No |egal
or factual justification is advanced which would allow the award
of attorney’s fees. It is well settled that in the absence of a
contractual provision or statutory authority, attorney’s fees may
not be recovered (U S. Underwiters Ins. Co. v. Gty Cub Hotel,
LLC, 3 NY3d 592 [2004]; Mghty Mdgets v Centennial Ins. Co., 47
NYy2d 12 [1979]; Wi v Kao, 194 AD2d 666 [1993]). The thirteenth
cause of action is, therefore, dism ssed.

The court notes that before this notion was nade, the
parties appeared in the Conpliance, Settlenent and Conference
Part, and that an order was made directing disclosure. The
parties are directed to conply with that order in all respects,
including the filing of a note of issue on or before May 13,
2005. To the extent that the parties may already be in default
of conmplying with that order, the court now directs an expedited
schedul e for the conpletion of pretrial proceedings, as foll ows:
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The defendant is directed to serve an answer, not |ater than
10 days fromthe service of this order with notice of entry (CPLR
3211[f]).

The parties are directed to appear for depositions, on June
21, 2005, or on such earlier date as nmay be agreed by counsel.
Any demands for docunents arising out of the depositions are to
be served within 20 days of the depositions, and to be responded
to within 20 days of service. This schedule is to be strictly
observed. The pleading of any party failing to conply shall be
deened stricken, w thout further order.

A copy of this order is this date being nmailed to the
attorneys for the respective parties.

Dat ed: May 10, 2005

J.S. C



