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Short Form Order
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____________ T . 4
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read on this mdtion

the

\try

ms;
11s

LS

foregoing papers it is ordered that the branch of

plaintiff for an Order granting summary judgm

against defendant Indian Hills on the issue of liability pu

to Labor Law

§240(1) is granted. The undisputed facts are

follows: Whil
the defendant
power washinJ
roofing on t

e plaintiff was working on a construction proj
Indian Hills where his duties included painti
parts of the clubhouse and the installation o
carport overhanging the clubhouse’s main ent

plaintiff fel]l approximately twelve feet from the roof of t

carport to the ground in the course of his work.

|
|
|
|
|

He was no
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equipped with any safety devices. Labor Law §240(1) "imposes
absolute liability on owners, contractors and their agents
any breach of statutory duty which has proximately caused in

[citation omitted] (Rocovich v. Congolidated Edison, 78 NY2d

509). The duty imposed is nondelegable (Rocovich, supra) .

Labor Law §240(1) provides in pertinent part: "[a]lll
contractors and owners and their agents...in the erection,
demolition, repairing, altering, painting, cleaning or point
of a building or structure shall furnish or erect, or cause

for

jury

ing
to

erect, or cause to be furnished or erected for the performaﬂce of
such labor, scaffolding, hoists, stays, ladders, slings, hangers,

blocks, pullu's, braces irons, ropes, and other devices whigh

shall be so constructed, placed and operated as to give pro
protection to|a person so employed."
1
The Court finds that plaintiff has set forth entitlemen
summary judgment on liability as a matter of law as against
defendant Indian Hills for his Labor Law §240(1) claim by

establishing that defendant Indian Hills qualifies as an owqer
k

and that plailtiff was subject to an elevation-related ris

er

t to

and

that defendant Indian Hills had violated Labor Law §240(1) Ny not

providing any| safety devices (See, Striegel v. Hillcrest Hts.,

100 NY2d 974 ((2003)). While defendant argues in its opposit

ion

papers that the lack of any safety devices was not the proxﬁmate

cause of plaihtiff's accident, it provides no evidence to sy
this contentibn.

pport

The branch of the motion by plaintiff’s motion for sum$ary

judgment on tbe issue of liability as against defendant Qual
on the Labor Law §240(1) claim is denied.
|

The cont%ntion here is the employment status of defendant

ico

Qualico at the time of the accident and whether it qualified as a

general contractor or an agent of the owner. Initially,

according to the testimony of Joseph Caputo, General Manage# of

defendant Indian Hills, defendant Indian Hills contracted
defendant Qualico to powerwash and paint the cedar shingles
the side of their clubhouse and to also replace the roof on

on

Indian Hills’ carport structure. Defendant Qualico then came and

scraped and p@imed, but never painted or powerwashed the
shingles. Defendant Qualico had previously performed other
at defendantilndian Hills. According to the testimony of tﬂ
plaintiff, p%

jobs

e
aintiff telephoned Mr. Chang, the owner of Qualico,

looking for %ork. Mr. Chang told plaintiff that he had a job at

i
‘

!
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the defendant Indian Hills involving painting the walls and:
working on the roof. Plaintiff signed a general contractorf
agreement with Qualico whereby plaintiff would be responsib%e for
the job including materials and wages. Plaintiff claims he
considered himself to be an independent contractor and not qn
employee of defendant Qualico. :
|

Plaintiff claims that he arrived at the worksite the first
day with two assistants and his own tools, paint brushes and
paint whereby he and his assistants painted the exterior of{the
clubhouse. On the second day, he brought his own ladder an
started work on the roof of the carport installing new tilesg.
After about an hour of work he claims he stood up on the roqgf to
make sure his workers were installing the tiles in a straight
line. As he walked about three or four steps to his side, he
stopped on a tile that had not been nailed tightly and he fell
off the roof onto the ground. Plaintiff was not using any gafety
devices.

According to the testimony of Tsai Hsun Chang, the owner of
defendant Qualico, Mr. Chang told the plaintiff that he got (a job
at the golf course but was too busy to handle it and asked him to
handle it for him. Mr. Chang never told defendant Indian Hills
that he was giving the job to plaintiff.

In determining whether Qualico is liable under Labor Lgw
§240(1) it must be shown that Qualico had the same duties ag a
contractor or agent of the owner the right to control the wark
and insist upon proper safety practices, not whether it actyally
did control the work (See, Iverson v.Sweet Assoc., 203 AD2d |741).

While defendant Qualico clearly was a general contractgr for
the purposes of Labor Law §240(1), it did not control or
supervise plaintiff’s work. Plaintiff reported to no one an
supplied his own equipment. Absent express provisions in the
subcontract between plaintiff and defendant Qualico as to |
authority, it cannot be said that Qualico had the right to

control or supervise plaintiff’s work (See, Blank v. Hamlet
Qlde Oyster Bay, 5 Misc.3d 1029 (citing, Saaverda st Fordham

Road Real Estate Corp., 233 AD2d 125)).

The branch of the motion granting summary judgment on
liability under Labor Law §240(1) as against defendant Indian

" Hills Gold Corporation is granted without opp091tlon as Sal#
defendant has failed to appear on this motion.

=
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The branch of the cross-motion by defendant Indian Hills for
an Order granting summary judgment dismissing plaintiff’s
complaint and all cross claims, or in the alternative, for an
Order granting defendant Indian Hills common law indemnity qver
and against defendant Qualico is granted to the extent that
plaintiff’s causes of action based upon Labor Law §§ 200 and
241 (6) are dismissed without opposition from plaintiff. While
plaintiff indicates in its opposition that defendant Indian Hills
is not moving to dismiss plaintiff’s Labor Law §241(6) claim, the
notice of crogs-motion clearly states that defendant IndianjHills

moves to dismiss "plaintiff’s complaint."

The branch of defendant’s cross motion for an Order gr#nting
defendant Indian Hills common law indemnity over and agalnsq
defendant Qualico is denied.

Dated: May e‘\ 2005




