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INEW YORK SUPREME COURT - QUEENS COUNTY 
I 

Present : Hondrable, JAMES P. DOL- IAS PART 13 

i Justice 

------------i-------------------- X 
JUN ZHAO, I Index No.: 343/03 

Plaintiff, Motion Date: March 23, 2 0 0 5  

- acJa ins t - Motion Cal. No. 31 

QUALICO IMPROV EN" INC., INDIAN 
HILLS COUNTRY UB, INC. and 
INDIAN HILLS F CORPORATION, 

Defendants. 
X 

4 
_ - _ _ - - _ _ _ _ _ _ _ _ _ _ _ _ _ _ - - - - - - - - - - - - - -  I 

The foll wing papers numbered 1 to 19 read on this mc 
by plaintiff or an Order granting summary judgment against 
defendants on the issue of liability pursuant to Labor Law 
§240(1) and t is cross motion by defendant Indian Hills Cour 
Club, Inc. ( 1 '  ndian Hillsll) for an Order granting summary 
judgment dism'ssing plaintiff's complaint and all cross-cla: 
or in the alt rnative, an Order granting defendant Indian H: 
common law in emnity over and against defendant Qualico 
Improvement, nc. (lfQualicofl) . 
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Notice of Mo ion-Affidavit-Exhibit ............... 1 - !  
Notice of Cr ss-Motion-Affidavits-Exhibits ....... 6 - :  
Answering Af idavits-Exhibits .................... 11 - : 
Answering Af idavits-Exhibits .................... 14 - : 
Replying Aff'davits .............................. 16 - : 
Replying Aff'davits .............................. 18 - : i 

f I ! 

Upon the foregoing papers it is ordered that the brancl 
the  motion b plaintiff for an Order granting summary judgm4 
against defe ant Indian Hills on the issue of liability pu: 
-to Labor Law ,§240(1) is granted. The undisputed facts are 
follows: Whil i plaintiff was working on a construction proj( 
the defendant Indian Hills where his duties included paintii 
power washin parts of the clubhouse and the installation 0: 
roofing on t carport overhanging the clubhouse's main ent: 
plaintiff fell approximately twelve feet from the roof of tl 
carport to t e ground in the course of his work. He was no' 

tion 
the 

try 

ns; 
11s 

S 
RED 

0 
3 
5 
7 
9 

of 
nt 
suant 
as 
ct at 
g and 
new 
ance , 
e 

[* 1 ]



equipped with any safety devices. Labor Law S240(1) "imposed 
absolute liability on owners, contractors and their agents 
any breach of statutory duty which has proximately caused 
[citation omilftedl (Rocovich v. Conso lidated Edison , 7 8  NY2d 
509). The duty imposed is nondelegable (Rocovich, supra). 

Labor Lay 5240 (1) provides in pertinent part: [a] 11 
contractors and owners and their agents ... in the erection, 
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irjury 
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the defendant Indian Hills involving painting the walls and, 
working on the roof. Plaintiff signed a general contractor I 
agreement with Qualico whereby plaintiff would be responsib e for 
the job including materials and wages. 
considered himself to be an independent contractor and not qn 
employee of defendant Qualico. 

i Plaintiff claims he 

I 

According to the testimony of Tsai Hsun Chang, the ownex 
defendant Qualico, Mr. Chang told the plaintiff that he got 
at the golf course but was too busy to handle it and asked 

Plaintiff claims that he arrived at the worksite the first 
day with two assistants and his own tools, paint brushes and( 
paint whereby he and his assistants painted the exterior of jthe 
clubhouse. Om the second day, he brought his own ladder an 
started work on the roof of the carport installing new tile 
After about am hour of work he claims he stood up on the ro 
make sure his workers were installing the tiles in a straig 
line. As he walked about three or four steps to hi8 side, 
stopped on a t i l e  that had not been nailed tightly and he 
off the roof pnto the ground. Plaintiff was not using any 
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devices. 

of 
a job 
him to 

that he was giving the job to plaintiff. 

In determining whether Qualico is liable under Labor Law 
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The branch of the cross-motion by defendant Indian Hills for 
an O r d e r  granting summary judgment dismissing plaintiff's 
complaint and all cross claims, or in the alternative, for an 
Order granting defendant Indian Hills common law indemnity +er 
and against defendant Qualico is granted to the extent that ' 
plaintiff's causes of action based upon Labor Law §§ 200 and 
241(6) are dismissed without opposition from plaintiff. While 
plaintiff indicates in its opposition that defendant Indian pills 
is not moving to dismiss plaintiff's Labor Law §241(6) clai , the 
notice of cross-motion clearly states tha t  defendant Indianlills 
moves to dismiss Itplaintiff's complaint. 1 

The branch of defendant's cross motion for an Order gr nting 
defendant Indian Hills common law indemnity over and against, al 
defendant Qualico is denied. I 
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Dated: May q,2005 
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