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T-’ I ai n t i ffs, Index No.  I 19884/02 

-against- JIECISION A N D  0Rl)ER 

1) c fc I1 dan t s. 

Motion Secpet1,ce Nos. 005, 006 and 007 are consnlidatcd for disposition. 

In Motioii Sqiience No. 005,  Llcfcndant I<quity Settleiiieiit Services (“Equily”) iiioves, 

pursuant to CYLK. $ $  3013 and. 3016, lor an order dismissing the coi.nplaint, as against it. 

In Motion Sequence No. 006, defendants Alew Managerileill & Developrnent I , I  .C’ 

(“Alew”), Sitn Trusl Mortgage, Inc. (“Sun ‘l’rust”) and Eliezer Elias (“Elias”) cross-move for nn 

order precluding plaintiffs from offcritig the testimony 01‘ Kevin Smith at trial, and precluding 

plaintiff lruiii offering any (estiniony on rcntal values, or in the alternative, allowing defeiidants 

to retain their owti expert or to depose plaintill’s experl. Additionally, Sun ‘Trust, Eljas and Alew 

move lor an order granting rencwal of a prior motion which sought to disiiiiss plaintiffs’ claims 

fur damages, alid upon renewal, for an  order dismissing the damagcs claims. 
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In Motion Sequence No. 007, defendants Equity, Alix Sagel and Alix Saget, dr. crosx- 

move [or an order striking the plaiiitil'f s complaint piirsuanl to CPLR 4 3 126, prccliiding 

plaintilYs from producing Smith at trial, and precluding plaintiffs from introducing any testimony 

011 [lie issue of damages. 

Plaintill' Kendall Pope holds the property as executrix of the Estate 01 Maid Atltins, and 

plaintill' Keviii Smith, Pope's brothcr, claims tlic sihjcct propcrty as a devisee iinder the wil I of 

Atkins. Alkins owned the properly Goni 1979 until the tinie of her death, Defendant Alix Sagct 

allegedly forged a dccd bearing Atkiiis' signature. A dccd puqmliiig to have been executed on 

July IC;, 2002 by Sagct to MCKL~I-Y was recorded on A~igust 14, 2002 (Sagel-Mercury Deed). A 

deed piirpoiledly execuled on August 7, 2002, from Mercury to Elias was recorded oii Oclobcr 

1 0, 2003 (Mercury-Elias Deed). A $465,200 mortgagc, pw-portedly executed on ALigust 7, 2002 

hy Elins in hvor  olSun Trust, was recorded 011 October 2. 2002. Elius then transferred the 

property to Alcw, a corporatioil o ~ m d  by him. 

Plaiiitilh' coiiiplainl contains thrcc causcs of action. The first seeks to quiet titlc, i.e., 

secks a judgment determining that the Atkins-Saget dccd was a forgery and that the subsequent 

dccds and mortgage are void. The second and third causcs of action allege h a t  the defendants' 

filing of the various dccds aiicl the mortgage with the New York City Register oIDeeds 

consti tuted ;I niisrcpresuntation or fraud upon plaintills, resulting in damages. 

On October 18, 2004, plaintiffs moved for summary .jiidgiiient, and certain d e h d a n t s  

cross-moved for a disriijssal of that portion of the action which sought damages. On January 5 ,  

2005, this court issued an order granting plaintiff suiiimary judgment on the title claim, but 

denying suiiiiiiary judgment to any party on the damagcs claims. 
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I’lainM‘s coLinsel has iiidicatcd that lie does not intcnd to producc Kevin Smith lor ;I 

deposition. At her deposition, Pope indicated that hcr brother has resided at the premises during 

the entire course of this litigation. Tf defendants believe that Smith has relevant knowledge 

wliich would help their defense, they can subpoena him lor  trial. However, by  reason of Smith’s 

fiilure to appear at  a deposition, plaiiitiffs arc prccludcd from iiitroducing Smith’s testiiiioiiy as 

part of their casc at trial. I ,aurin Maritime AB v Imperial Chemical IndLis., PLC, 301 A.D.2d 

367, 368 ( 1 ”  Dept 2003), leave denied, 100 N.Y.2d SO1 (2003). 

Plaintiffs maintain ilia1 Equity is precluded h n i  moving for dismissal. in that, i i i  its 

opposition to plaintifti’ prior sunlmary judgment motion, it did not raise the argumcnts rclatiiig 

to thc disniissal of the fraird claim. IJowcvcr, altliough it iiiiglit havc bccii tlic bcttcr practice for 

Equity to liclvc cross-iiioved for suniiiiary j ~idgment in response to plaintiffs’ motion, it was iiot 

requir-cd I O  do so, Accordingly, this court CNI coiisiclcr Equity’s motion on the nierils. 

As this courl previously stated in its prior. dccision, thc elements Of fraud includc ( 1 )  a 

false representation of fact; ( 3 )  made with knowledge of falsity; (3) reliance on the part of 

plaintiffs; and (4) damages. Chaiiiiel Master Corp. v AluiiiiiiLiiii Ltd. Sales, 4 N. Y.2d 403, 407 

( 1  958). As to Saget, [lie l‘raud coiisists of his alleged role in taking a deed from Atkins. 

Although Sagct clciiics tlint lie took ;1 deed from Atkins, the rcpoi-t of Chicago ‘l’itle Company 

indicates otherwise. As lo Sun Trust, Alew, Elias aiid Equity, their liability steins not lroni any 

statenient made direclly lo plaintirls (or to Atkins, hefore her death), but fi+om their roles in 

bringing about tlic title transfers now hund  to be invalid. The theory of the case is that 

dekndants made a material misrcpreseiitation to plaintiffs when they forged and/or relied upon 

Atkins’ forged sigiiaturc on the Atkins-Saget deed and f led it with the City Register, and that 
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plaintil'fs relied, to heir  linancial detriineiil, upon [lie misrepresentation that was reflected in [lie 

public rccord of tlic City Register. 1i.phintiffs' allegation, that Equity knew or had reason to 

know of the fc7rgcry, is assumed to be true, plaintiffs liavc a viable claiiii for fraud against Equity. 

To the exteiil that deleiidants attack the sulficiency ol' the lirst three elements of- the liraud 

claim, this in effect is a motion for reargument ratlier than a motion for rcncwal. Plaintiff? 

coiiteiid that Sun's present iiiotion is w t j n d y ,  in that it did not iiiove I'or renrgiiiiieiit within 30 

days o l  being served with the order denying suiiiiiiary judgment (CPLR $ 222 1 ). In any event, 

even if it is assuiiicd that the motion is timcly, dcfcndants liavc not s l ~ ~ w i i  that this court 

ovcrloolccd :my controlling facts, misapprelicndcd tlic law, o r  otlicrwisc niist:iltcnly arrivcd at its 

dctcrmination. M;irini v i,ombardo, 17 h.D.3d 545, 546 (2d T k p t  2005). 

At her deposition, l'opc was aslicd about licr daniagcs. Tlic only darnages iiiciitionccl hy  

hei- cconsisted of' her ti'avel to tlic depositions aid the payment of. one ulilily bill. In tlie papers 

sulmittcd in support of thcir iiiotioii for mil-imary judgment, plaiiitiili, lbr h e  first time, 

specificd that loss of rcntal inconic constituted the imjor item of damages, and sdmit ted an 

cxpcrt report by Edward Myers, Jr.,  a real cstatc brokcr who is supposedly hmiliar with Cleiilral 

Harleiii real estate. 

At a conl'ereiice held after the decision was rendered on the prior summary judgment 

iiiotions, this cow? orally directed plaintiffs to produce ail aflidavit indicating the nalure ol' their 

efforts, if any, to I-ent the premises to others. Plaintillj: have no1 done so. IJnless this court 

intervenes, defendants would be forced to proceed to trial without knowing tlie basis lor 

plaiiitills' damages. Plaintiffs are entitled to their day in coui-t, but catiiiot bc permittcd to ignore 

the orders of this CoLi r t .  
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Accordingly, it is hereby 

ORDERED that all applicatioiis to dismiss the fraud claims arc dcnjcd; and it is further 

C)KDER.LD Ilia[ plaintillj: a.re precluded from introducing the tesliinony ol' Kevin Smith 

at trial; and it is f~ii-thcr 

ORDERED that plaintiff shall suhmit to delendants, 011 01' beforc Friday, October 14, 

2005, thc aforesaid affidavit dcscribing their theory of'daniagcs and a dcposition of plaintii'l's 

damages cxpert shall takc p l x c  in plaintiff's office 011 Thursday, October 26, 2005,  or plainlill' 

shall be precluded fro171 offcring cvidciice of such damages at trial; and it is hrthcr 

ORDElIEll that tlic pni-tics arc directed to appear for trial on Novcnihcr 28? 2005 in Pal? 

40, lioom 242, hO Centre Street, New Yol-IC, New 'Yorlc 10007. 

This shall consti tiile llie decision arid order or this courl. 
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