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SUPREME COURT OF THE STATE OF NEW 

PRESENT: WALTER E. TOLUB JuBtice PART 15 

YORK COUNTY 

PEACH PARKING CORP., 

- v -  

INDEX NO. 1030 9612 0 0  4 
Plaintiff, 

346 WEST 40TH STREET, LLC, 
KINNEY SYSTEM, INC., and 
THE HERTZ CORPORATION, 

Defendants. 
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accompanying memorandum declslon and order. 

Dated: 4 /aq[ o r  
WALTER BJTOLUB J.S.C. 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: IAS PART 15 

PEACH PARKING CORP., 
X -------------_______________ll_____l_l__ 

P l a i n t i f f ,  

-against- 

346 WEST 40TH STREET, LLC, 
KINNEY SYSTEM, I N C .  , and 
THE HERTZ CORPORATION, 

Defendants. 

WALTER B. TOLUB, J. : 

Index No.103096/2004 
Mtn S e q .  

Defendant The H e r t z  Corpora t ion  ( “ H e r t z “ )  moves’to amend its 

answer to asser t  counterclaims for partial constructive eviction 

a n d  f r a u d  i n  the inducement of it3 sublease. 

The p a r t i e s  to this action dispute the responsibility u n d e r  

v a r i o u s  leases to make repairs t o  the s u b j e c t  premises. 

Defendant 346 W. 40th Street LLC leases the premises to Kinney 

System, I n c .  (“Kinney”) under a prime lease. Kinney subleases 

the premises to Peach P a r k i n g  Corp. Peach subleases the premises 

t o  H e r t z .  H e r t z  operates the parking garage at the premises. 

” I t  is well s e t t l e d  t h a t  leave t o  amend a pleading s h a l l  be 

freely granted absent prejudice o r  s u r p r i s e  resulting from the 

delay“ (Ancrum v. St. E a r n a b a s  Hosp., 301 A.D.2d 4 7 4 ,  at 4 7 5  

[lst Dept. 20031). However, leave to amend the pleading w i l l  be 

denied where an examination of the proposed pleading establishes 

that the pleading is palpably  insufficient as a m a t t e r  of law 

(id.). The amendment must be permitted unless its “ l a c k  of merit 
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is clear and free from doubt” (Hawkins v. Genesee PI. Corp., 139 

AD2d 4 3 3 ,  4 3 4  [la‘ Dept. 19881). 

A motion t o  amend mus t  be supported by an affidavit of merit 

and proof that could be considered on a motion for summary 

judgment ( Z a i d  Theatre Corp. v. Sona Rea l t y  Co. ,  18 AD3d 352, 355 

[let Dept. 2 0 0 5 1 ) .  While Hertz‘s initial motion did not c o n t a i n  

an affidavit of merit, Hertz submitted an a f f i d a v i t  from a p a r t y  

w i t h  knowledge of t h e  u n d e r l y i n g  transaction in reply to t h e  

opposition. 

admissible form of t h e  content of the proposed amended answer.  

Thus the court will only address the sufficiency of the proposed  

amended answer. 

The court will deem this affidavit proof in 

H e r t z ’ s  motion f o r  leave to amend the complaint to asser t  a 

cause of action for partial constructive eviction is denied .  

P a r t i a l  constructive eviction may be asserted by a tenant as a 

defense in an a c t i o n  for nonpayment of  rent where t h e  tenant 

abandons o n l y  a portion of t h e  demised premises where the acts of 

the landlord m a k e  that p o r t i o n  unusable ( M i n j a k  Co. v. Randolph, 

1 4 0  AD2d 245 [lat Dept. 19881). 

defensively ( E l k m a n  v.  S o u t h g a t e  Owners Corp. ,  233 AD2d 104, 105 

[l’t Dept. 19961). Because Hertz does not a s s e r t  p a r t i a l  

constructive e v i c t i o n  as a d e f e n s e ,  but r a t h e r  seeks affirmative 

relief, the amendment is palpably  improper and must be denied. 

The claim may o n l y  be asserted 

H e r t z ‘ s  motion for leave to amend the answer to include 
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f r a u d  In the inducement is granted. H e r t z  alleges that Peach 

P a r k i n g ,  Kinney and 346 West 40th S t r e e t ,  LLC represented in 

writing that there were no defaults under the prime l ease  and 

first sublease prior to its entering into its sublease. H e r t z  

alleges t h a t  these parties knew t h a t  their were d e f a u l t s  at the 

time Hertz entered into the sublease and t h a t  therefore it was 

fraudulently induced to enter i n t o  the sublease .  

"A fraud claim t h a t  merely restates a breach of contract 

claim may not be maintained" ( O r i x  C r e d i t  Alliance, Inc. v. R . E .  

H a b l e  Co. ,  256 AD2d 124, 115 [lat Dept. 19981). To establish a 

claim for fraud separate from an agreement ,  a party m u s t  allege 

misrepresentations of a present f a c t  that was co l l a t e ra l  to the 

agreement and that induced t h e  defrauded p a r t y  to enter into the 

agreement (id. ) . 
Plaintiff and co-defendants represented t o  H e r t z  in writing 

t h a t  t h e r e  were no known d e f a u l t s  under  the p r i o r  agreements 

relating to the subject premises. This constitutes a 

representation of a present f ac t  collateral to Hertz's sublease. 

H e r t z  f u r t h e r  a l l e g e s ,  and it is not without l o g i c ,  that it 

relied on the representation that there were no defaults on the 

underlying leases when it agreed to its sublease. 

opposition to the motion have n o t  established that t h i s  

counterclaim is patently without  merit. 

to amend its answer to assert a counterclaim f o r  f r aud  in t h e  

The parties i n  

Therefore Hertz's motion 
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inducement must be granted. Accordingly, it is 

ORDERED that The Hertz Corporation ‘ 9  motion to amend I t s  

answer to assert a counterclaim for p a r t i a l  c o n s t r u c t i v e  eviction 

is denied;  and it is further 

ORDERED t h a t  T h e  H e r t z  Corporation ‘s motion to amend its 

answer to assert a counterclaim for f r a u d  i n  the inducement is 

gran ted ;  and it is f u r t h e r  

ORDERED that The Hertz Corporation s h a l l  serve an amended 

answer in compliance with this decision and order w i t h i n  30 days 

of entry of this order. 

This memorandum opinion constitutes t h e  decision and orde r  

of t h e  C o u r t .  

4’ 4 9  f Dated: M 
HON. WALTER E. TOLUB, J . S . C .  
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