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SUPREME COURT OF THE 
COUNTY OF NEW YORK: 

E OF NEW YORK 

-against- 

COLLINS BULLDING SERVICES, 

-against- 

INC., 

NORTHERN TRUST NEW YORK, 
TOWER 
and 40 BROAD 
CORPORATION, 

Index No.: 11 1571/03 

DECISION 
and 
ORDER 

the Court at present are two 

Company of New York, 

judgment motions, submitted by defendants Northern Trust 

Management Corporation and 40 Broad Delaware, Inc. c/o 

Gsic Realty Corporation. Both o f t  ese motions are consolidated herein for unitary disposition. 

1. Motions 6 Defendant Northern Trust Company of New York (“NTNY”), the sole tenant of the tenth 

floor of the Building, moves for su ary judgment dismissing the complaint and any cross- c 
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claims against it. In support of its otion, it submits the affirmation of counsel, as well as copies 

of: the pleadings; the transcript of examination before trial (“E,,’,); transcripts from 

for Discovery and Inspection, dated 

replied. 

11. Facts 

Plaintiff, Tenick Waiters, 

had contracted to provide cleaning 

the EBTS of NTNY, by its witness Francis J. Murgolo, Tower Realty Management Corporation 

February 3,2004. Both sets of moving defendants have 

was employed by CBS, a company with which the Building 

services. He was responsible for cleaning the Building’s 

(“Tower”), by Jim Eschmann, and 

( T B S 7 ) ,  by David L. Martinez. 

defendant Collins Buildings Services, Inc. 

and 40 Broad Delaware, Inc. c/o GSIC 

Realty Corporation (“40 Broad”) thl Building owner and agent (collectively, the “Building 

Defendants”) also move for s u m  

and all cross-claims. Jn support, th y have submitted the affirmation of counsel and copies of 

the amended summons and complai t; defendants’ verified answers; the third-party summons 

judgment dismissing both the complaint, as against them, 

and complaint; the third-party 1 the verified bill of particulars; the Assignment and 

Assumption of Lease, 

International Business 

co-defendant NTNY and Northern Trust Company 

IntT’); the Continuing Service Contract, executed 

complaint alleges that, due to defendants’ negligence, he slipped and fell in the tenth floor men’s 
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bathroom (the “Subject Bathroom”)lon October 9,2001, while performing his duties. Compl., 

doing “bathroom work.” Waiters 

windows and sink; changing the toi 

on the eleventh floor and below. Id-, 

performed his duties alone, although 

were cleaned correctly. Id., p. 13. 

Generally, when cleaning the: 

couldn’t use a wet mop . . . [blecause 

marble tile therc. Tt would be real 

31-32. hdeed, plaintiff testified that 

“use a dry mop, not too use anything 

paras. 9-1 0. According to his bill o particulars, defendant NTNY “had installed a marble or 

similar type floor in the 10th Floor 

installed in other bathrooms within he building. The floor where the incident occurred was 

extremely slippery.” Plaintiffs Octpber 3 1,2003 Verified Bill o€Particulars, para. 7. A second 

en’s bathroom which was different from the restroom floors I 
E3T, pp. 6-7, 11. His job consisted of wiping down the toilets, 

et paper; and mopping the floor of the Building’s bathrooms 

p. 12. He reported to a supervisor named “Carlos” and 

sometimes the supervisor would verify that the bathrooms 

Subject Bathroom, plaintiff “had to use a dry mop [and] 

the tiles it was slippery if you use a wet mop. It was like 

s:ippery, you could fall and hurt yourself[.]” Waiters EBT, p. 

in regard to the Subject Bathroom’s floor, he was told to 

too heavy” and that he couldn’t “use nothing wet.”’ Id., pp. 

’ Although plaintiff noted at “sometimes the tenants used to complain about the floor 
ple complain about how slippery the floor is when it’s 
strike these portions of Mr. Waiters’ statements and the 

being too wet,” and that “[mlost 
wet[,]” counsel for NTNY 
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57, 143. Additionally, plaintiff stat ‘d  that, prior to his accident he would find the floor to be 7 
slippcry “sometimes after [he] mop[ped] 

Id., p. 142 (emphasis supplied). 

At the time of plaintiffs 

months. Waiters EBT, pp. 146-147. 

and reconstructed it, installing a new 

other bathroom [in the Building] ha:; 

it or sometimes lfwaterfrom the sink falls on thefloor.” 

acc.dent, NTNY had been a tenant on the tenth floor for a few 

Prior to taking occupancy of the floor, NTNY redesigned 

floor in the Subject Bathroom. Id. at 147. While “[elvery 

the square little, small little square [tiles] . . . [tlhe tenth 

Subject Bathroom’s tile as “[b]luisq it’s like two color, bluish-white” and made up of “tiny 

IU. Conclusions ofL.aw 

Court will not considcr this hearsay 

squares.” EBT of David L. 

differed from other floors 

67. 

, p. 61. When asked if the Subject Bathroom’s floor 

he testified that “[ilt look[ed] the same to me.” Id., p. 

testimony. 
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To prevail on a motion for s 

showing 01 entitlement to judgmeni 

demonstrate the absence of any mal 

72, 81 (2003). Once a prima facie I 

party lo produce evidentiary proof i 

material issues that require a trial. 

Defendants’ motions for summary: 

In order to recover for negli 

actual or constructive notice, of the 

v. N, Y, City Transit Auth., 291 A.D 

that the evidence does not demonst 

hazardous condition that caused pl: 

premise that the water, which was : 

that caused the injury. These argur 

whether thefloor itself is the condi 

Indeed, plaintiff contends tl 

slippery when wct that he was instr 

sometimes the floor was slippery IT 

None of the defendants have produ 

various contentions that there is no 

floor, plaintiffs deposition testimo 

created by either NTNY with the B 

nmary judgment, the movant must establish a prima facie 

s a matter of law by producing sufficient evidence to 

ial issue of fact. GiufSdu v. Citibank Corp., 100 N.Y.2d 

owing is made, the burden then shifts to the non-moving 

admissible form sufficient to establish the existence of 

rckerman v. New York, 49 N.Y.2d 557,560 (1980). 

iigment are addressed below. 

m e ,  plaintiff must establish that defendant created, or had 

azardous condition which precipitated his injury. See Mejia 

d 225,226 (1 st Dept. 2002). Here, the defendants argue 

te that they created or had any notice of the allegedly 

itiff s injury. However, these arguments are founded on the 

egedly on the bathroom floor, is the hazardous condition 

:nts are unpersuasive since there is a question of fact as to 

m at issue. 

t the marble floor in the Subject Bathroom would become so 

:ted not to use a wet mop to clean it. He also stated that 

-ely from water from the sink that had fallen onto the floor. 

:d evidence to refute this contention. Despite defendants’ 

vidence to suggest that they had notice of the water on the 

I creates a material issue of fact as to whether the floor itself, 

Iding’s knowledge, or vice versa, was the allegedly 
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dangerous condition that caused hi to slip and fall and, therefore, trial is required. Thus, a + 

condition” that caused plaintiff to 

unpersuasive. Ln light of the fact that 

marble tile, and not the water upon 

judgment may not be awarded to 

ORDERED that defendants’ 

material issue of fact exists as to w ether tho party that installed the slippery floor tiles in close 

proximity to sinks, toilets and water sources is liable for causing andor creating this 

fill was a condition that plaintiff was called upon to remedy is 

the condition that caused the plaintiff to fall is arguably the 

:.t, this argument is to no avail. Consequently, summary 

defendants. Accordingly, it is 

motions for summaryjudgment are denied in their entirety. 

The foregoing constitutes thk n decision and order of the Court. 

Date: July 8, 2005 
New York, New York SHIRLEY $%&NE R KORNREICH 

G “ I  

6 

[* 7 ]




