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SUPREME COURT OF THE STATE OF NEW YOR - NEW YORK COUNTY i 
PART 16 I PRESENT: WALTER B. TOLUB 

Justica 

I 
THE SEAPORT PARK CONDOMINIUM, 

Plaintiff, 
- v -  

GREATER NEW YORK MUTUAL INSURANCE COMPANY, 
DJM RESTORATION, INC., and MATCO SERVICE 
CORPORATION, 

1 1784612004 INDEX NO. 
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MOTION SEO. NO. 001 

Defendants. 
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memorandum dscirlon. 

This constltutss tho drclalon and ordat of the court. 
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t. 2 
SUPREME COURT O F  THE STATE OF NEW YORK 
COUNTY OF NEW YORK: IAS PART 15 
__----____-_____lf_____________I________ X 

THE SEAPORT PARK CONDOMINIUM, 

P l a i n t i f f ,  
Index No. 117645/04 
M t n  S r q .  001 

-against- 

GREATER NEW YORK MUTUAL INSURANCE COMPANY, 
D J M  RESTORATION, INC., and MATCO SERVICE 
CORPORATION, 

Defendants .  

WALTER B. TOLUB, J.: 

By t h i s  motion, defendant Greater  N e w  Y o r k  Mutual Insurance 

Company (GNY) seeks to dismiss t h e  instant action pursuant to CPLR 

3 2 1 1 ( a )  (1) and ( a )  ( 7 ) .  The motion is d e n i e d .  

Plaintiff Seapor t  Park Condominium (the building) is an 

apartment building l o c a t e d  at 117 B e e h a n  S t r ee t  in Manhattan. The 

building‘s premises were insured by defendant Greater New York 

Mutual I n s u r a n c e  Company ( G N Y )  , w h o  issued Business Owner Policy 

6131M08340. 

D u r i n g  t h e  w i n t e r  of 2 0 0 3 / 2 0 0 4 ,  plaintiff hired D J M  

R e s t o r a t i o n ,  Inc. (DJM) t o  r e p a i r  and rep lace  the existing r o o f  o f  

the building. P l a i n t i f f  contends t h a t  at some p o i n t  during the 

cour se  of these r e p a i r s ,  D J M  negligently disrupted the e l e c t r i c i t y  

servicing t h e  building’s cooling tower, causing t h e  cooling tower 

p i p e s  to freeze and eventually burst, causing damage to the 

building. The damage, as alleged by plaintiff, was discovered 

during the S p r i n g  of 2004,  a t  which time plaintiff placed  its 
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insurance c a r r i e r  on notice, asserting its claim. 

A t  some p o i n t  a f t e r  d i s c o v e r i n g  t h e  damage, p l a i n t i f f  r e t a i n e d  

d e f e n d a n t  Matco Service Corp. (Matco) to produce  and install a new 

c o o l i n g  tower. Matco was additionally responsible f o r  removal of 

t h e  damaged cooling tower. However, p r i o r  to the removal of the 

cooling tower, GNY retained Prest ige  Adjustment, Inc. (Prestige) to 

adjust plaintiff‘s claim. On May 18, 2 0 0 4 ,  Prestige inspected t h e  

s i t e ,  and  a f t e r  inspecting t h e  cooling t o w e r  determined that it 

required a n  expert to determine the e x t e n t  and n a t u r e  o f  t h e  

damage. Prestige then r e t a i n e d  t h e  services of  Levine Group, Inc. 

(LGI), experts in HVAC systems, who i n s p e c t e d  the c o o l i n g  tower on 

site on May 24, 2 0 0 4 .  Although no a f f i d a v i t s  a r e  submitted b y  

Prestige, G N Y  alleges that LGI  was unab le  t o  determine the cause of 

t h e  c o o l i n g  tower leaks upon t h e  conclusion of  this i n s p e c t i o n .  

A second inspection of  t h e  cooling tower was conducted by LGI 

on June 1, 2004. Also in a t tendance  were M a r k  Well, t h e  E x e c u t i v e  

Vice p r e s i d e n t  of Akam Assoc ia tes ,  Inc. (AKAM), the managing e n t i t y  

of t h e  building; Jennifer Granda,  t h e  managing a g e n t  employed by 

Akarn f o r  t h e  building; David Popp f rom d e f e n d a n t  Matco; S t e v e  

Krause, p l a i n t i f f ’ s  public adjuster f o r  the claim; several Matco 

employees who were there  t o  enable t h e  LGI representative t o  

i n s p e c t  the cooling tower ;  and George Stiefel, p l a i n t i f f ’ s  General 

Counsel. Again, while no a f f i d a v i t  has been submitted by L G I ,  

plaintiff asserts that at t h e  conclusion of the inspection, LGI’s 
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representative indicated to a l l  p a r t i e s  present that while he 

"believed t h a t  there were burst p i p e s  within the cooling tower ,  

until he was u n a b l e  to m a k e  a more complete examination, h e  would 

n o t  be able to render a final r epor t "  (Affirmation (in Opposition) 

of George S t i e f e l ) .  Mr. Stiefel and Ms. Granda further assert 

that it was then agreed by all parties present t h a t  Matco would 

remove and replace the damaged cooling tower, store t h e  tower in a 

safe place, i n f o r m  the parties of t h e  cooling t o w e r ' s  location, and 

m a k e  arrangements f o r  further inspection of the tower (see, 

Affirmation (in Opposition) of George S t i e f e l ;  Affidavit of 

J e n n i f e r  G r a n d a ) .  Matco's position however, a s  stated by its 

president James Turrisi who was not in attendance at t h e  June  1 

inspection, was t h a t  t he re  was no written obligation that Matco 

preserve the cooling tower for inspection ( A f f i d a v i t  of James 

Turrisi). 

I n  a n y  event, Matco removed t h e  damaged cooling towar,  w h i c h  

was then scrapped, preventing LGI from conducting any further 

metallurgical studies on the c o o l i n g  tower pipes. GNY subsequently 

denied plaintiff's claim, and i n  December, 2 0 0 4 ,  plaintiff 

commenced t h e  instant action. Defendant GNY now moves to dismiss 

the a c t i o n  pursuant to CPLR 3211(a) (1) and (a) ( 7 )  - 

Discuss 1 on 

Accepting all of plaintiff's allegations contained w i t h i n  t h e  

complaint a s  true and a f f o r d i n g  p l a i n t i f f  all f a v o r a b l e  instances 
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to be drawn from t h e m ,  this court, on a motion to dismiss, is 

r e q u i r e d  t o  d e t e r m i n e  whether on a n y  r e a s o n a b l e  view of t h e  f a c t s ,  

p l a i n t i f f  can  succeed on its a s s e r t i o n s  (Campaign f o r  F i s c a l  

Equity, Inc. v. S t a t e  of N e w  York, 8 6  NY2d 3 0 7 ,  318 [ 1 9 9 5 ] ;  People 

v. N e w  York C i t y  T r a n s i t  A u t h o r i t y ,  59  NY2d 343, 3 4 8  [1983]). The 

r o l e  of t h e  court is t h e r e f o r e  l i m i t e d  t o  determining "only whether 

t h e  f a c t s  as alleged fit within any cognizable l e g a l  theory" (Leon  

v.  M a r t i n e z ,  8 4  NY2d 83 ,  8 7 - 8 8  [ 1 9 9 4 1 ) .  

Where a defendant  moves to dismiss an a c t i o n  p u r s u a n t  to CPLR 

3211(a) (l), the d e f e n d a n t  i s  r e q u i r e d  t o  demonstrate t h a t  t h e  

documentary e v i d e n c e ,  standing a l o n e ,  disposes of the claim (Leon, 

8 4  NY2d 83). If the evidence presented demonstrates "that a 

material fact alleged by t h e  plaintiff to be t r u e  is not a fact at 

all or that no significant dispute exists r e g a r d i n g  it" (Kelly v 

Schwend,  15 AD3d 723,  7 2 4  [2nd Dept 2 0 0 5 ] ) ,  the motion may be 

g r a n t e d .  

I n  t h e  motion before this court, d e f e n d a n t  GNY contends that 

i t  h a s  no  o b l i g a t i o n  t o  cover plaintiff's l o s s  because of 

plaintiff's f a i l u r e  t o  comply w i t h  t h e  t e r m s  o f  t h e  insurance 

policy with respect to the provisions for "Loss Conditions", namely 

those provisions that r e q u i r e d  p r e s e r v a t i o n  of a n d  u n f e t t e r e d  

access t o  any  damaged property f o r  investigation and testing (Order  

to Show Cause, Exhibit A (document CP 00 1 7  10 00, s e c t i o n  

3 ( a )  ( 6 ) ) ) .  Plaintiff's position is that the o n l y  r e a s o n  t h e  
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cooling tower was des t royed  is because defendant  Matco failed to 

preserve the tower as agreed  between the parties on June 1, 2004. 

Matco however, contends that while t h e r e  was a written agreement 

between plaintiff and Matco t o  remove and rep lace  the old tower ,  

t h e r e  was nothing i n  w r i t i n g  that obligated them to preserve and/or 

s t o r e  the old tower. 

I n  l i g h t  of t h e  fact that there are no documents, affidavits 

or r e p o r t s  from LGI indicating any findings, or t h e  necessity t o  

c o n t i n u e  investigating t h e  cooling tower i n  issue, coupled w i t h  the 

f a c t  that t h e r e  are issues surrounding whethe r  or n o t  Matco had an 

obligation t o  preserve t h e  cooling tower once i t  was removed from 

t h e  building, t h i s  c o u r t  cannot, at: t h i s  j u n c t u r e ,  dismiss t h i s  

a c t i o n .  Accordingly, i t  is 

ORDERED that the motion by GNY to dismiss the instant a c t i o n  

is den ied .  

Counsel f o r  t h e  parties a r e  directed to appear  for a 

Preliminary Conference i n  t h i s  mat ter  on Friday, August  1 2 ,  2 0 0 5 ,  

a t  11:OO a.m. in IA Part 15, Room 335,  60  C e n t r e  S t r e e t ,  New Y o r k  

N e w  York. 

This memorandum 

the C o u r t .  

Dated: 1 / i f / , f  

opinion c o n s t i t u t e s  t h e  dec 

- 

HON. WALTER B. TOLUB, J . S . C .  
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