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Short Form Order

NEW YORK SUPREME COURT - QUEENS COUNTY

Pr esent: HONORABLE DAVI D ELLI OT | AS PART 10
Justice
------------------------------- | ndex
ALl JUSEI NOSKI , No. 845/03
Mbt i on
Pl ai ntiff, Date May 31, 2005
- agai nst -

THE BOARD OF EDUCATI ON OF THE Mot i on

CTY OF NEW YORK, THE NEW YORK Cal. No. 7&8
Cl TY SCHOOL CONSTRUCTI ON

AUTHORI TY AND THE CI TY OF NEW

YORK,
Def endant s.
PAPERS
NUVBERED
Notice of Motion-Affid-Exhib....... 1-8
Answering Affid-Exhib.............. 9-11
Reply. ... ... . 12-13

This order disposes of two separate notions.

Plaintiff commenced this action seeking to recover
damages al l eged to have been sustained on June 19, 2002, at

P.S.29 located at 125-10 23'd Avenue, Col | ege Poi nt, County
of Queens, City and State of New York during the course of
hi s enpl oynent in renovation work at said school.

Plaintiff noves for an order precluding defendants from
calling as witnesses at trial their exam ning physicians
Allan R MIller, MD and Dr. Dougl as Cohen, based upon the
order dated February 7, 2005, Appellate Division Second
Departnment, which determ ned that defendants had defaulted
i n appearing and, therefore, are not entitled to participate
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I n di scovery.

Plaintiff also seeks transfer of this natter to the
non-City trial cal endar.

In a separate notion, defendants nove for an order
pursuant to CPLR 5015 vacating the default judgnent entered
agai nst them

Contentions of the Parties

Plaintiff argues that a prior order of the court
(Schul man, J.) had found that defendants defaulted in
answering. Upon re-argunent the court vacated such prior
order and permtted defendants to interpose an answer.
Plaintiff appeal ed the re-argunent order which resulted in
the reinstatenent of the default judgnent agai nst defendants
by order dated February 7, 2005 of the Appellate Division 2d
Departnent. During the tinme when defendants had been
permtted to answer, plaintiff was required to participate
I n court ordered discovery proceedi ngs including physical
exam nations of plaintiff by two physicians retained by
def endants. Defendants woul d not have been able to obtain
such discovery if the original default had been adhered to
initially. A defaulting defendant forfeits the right to
di scovery by defaulting in answering the conplaint.

As to the request for transfer to the non-City trial
calendar, plaintiff asserts that the action is being
def ended by private counsel retained by Al G I nsurance
Company (AIG . Since defendant City’s own | egal depart nment
I's not defending and any judgnent will be paid by AIG there
s no reason for this action to remain in a Cty trial part.

Def endants contend that the default judgnment shoul d be
vacated as a neritorious defense exists, they have a
reasonabl e excuse for the default and the default judgnent
resulted fromm srepresentation or m sconduct. Defendants
contend that plaintiff’s counsel directly contacted the
def endants even though he nmust have been aware that they
were represented by counsel. Plaintiff’s counsel sent
| etters directly to the defendants notifying themof his
intention to seek default judgnments against them This
occurred after defendants’ counsel had appeared at the 50-h
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hearing. Plaintiff’'s counsel had orally consented to an
extension of tine for the defendants to answer but then

noved for the subject default judgnent.

Deci si on of the Court

The notion by plaintiff is granted solely to the extent
that this matter is hereby renoved fromthe Gty part and is
to be re-assigned in the regular order to a non-City part
and to be placed on the non-Cty trial calendar in the
appropriate place. 1In all other respects, the plaintiff’s
nmotion i s denied.

The notion by defendants to vacate the default judgnment
I s deni ed.

By prior order dated July 28, 2003, (Schulman, J) the
court granted plaintiff’s notion for |eave to enter a
default judgnent agai nst the defendants and set the natter
down for an inquest for an assessnent of damages.

Def endants’ notion to reargue said order was granted by
order dated Septenber 26, 2003 (Schul man, J). Upon re-
argunment the court denied plaintiff’s notion for a default
judgnment. Upon appeal, the Appellate D vision 2d Depart nent
rendered a deci sion and order dated February 7, 2005 which,
inter alia, reversed the Septenber 26, 2003 order and
adhered to the July 28, 2003 order thereby resulting in a
default judgnent agai nst the defendants.

The prior order of the Appellate Division 2d
Departnent, 15 AD3d 353, clearly found that defendants had “
failed to establish that they were not in default in
answering the conplaint, they did not offer a reasonable
excuse for their default and neither their opposition to the
original notion nor their notion for | eave to reargue
contained an affidavit of merit.” Defendants further *
failed to submt sufficient evidence that the plaintiff
agreed to extend their tinme to answer.”

Def endant s’ original argunent as to a reasonabl e excuse
for their default, based upon their insurance carrier’s
del ay, was found to be insufficient by the appellate court.
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There was al so insufficient evidence that plaintiff’s

counsel had agreed to an extension of tine to answer. On
the instant notion, defendants’ argunment is pren sed upon
the ground that plaintiff’s counsel, by his conduct in
directly contacting the defendants, wth know edge that they
were represented by counsel, prevented defendants’ counsel
fromimedi ately responding to the conplaint and proceedi ng
wth the nerits of the case in a tinely fashion. Defendants
again argue that plaintiff’s counsel consented to an

ext ensi on.

All of the factors now clained by defendants were
before the Appellate Division. Allegations of m sconduct by
plaintiff’s counsel were presented to such court as
def endant s’ appellate brief specifically noted his direct
contact with the defendants and that he shoul d have been
awar e of defendants’ being represented by counsel. Further,
| anguage with respect to such issue appeared in the order
dat ed Septenber 26, 2003 which was the subject of the
appeal .

Wth respect to plaintiff’s notion to preclude
defendants, it appears that defendants obtained certain
di scovery during the period of tinme fromthe re-argunent
order to the decision on appeal. The action was treated as
a contested matter and di scovery continued in accord with
the court’s procedures. No stay of the matter pending
appeal was in effect. As defendants are entitled to defend
on the issue of damages at the inquest, discovery which they
properly obtained while the appeal was pending will not be
precl uded.

As defendants are not being represented by the
muni ci pal i ty’s Corporation Counsel’s Ofice, the action need
not proceed in the Gty Part. Therefore, re-assignnent to a
non-City Part is appropriate.

Accordingly, the notion by defendants to vacate the
default judgnent is denied. The notion by plaintiff is
granted solely to the extent that this matter is hereby
renmoved fromthe Cty part and is to be re-assigned in the
regul ar order to a non-City part and to be placed on the
non-City trial calendar in the appropriate place. In al
ot her respects, the plaintiff’s notion is denied.
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Plaintiff is directed to serve a copy of this order
with notice of entry upon defendants and file with the Oerk
of the Court with proof of such service and the Trial Term
Clerk within 30 days of the entry date of this order.

Dat ed: August 4, 2005
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