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SHOKT FOKM ORDER 

PRESENT: 
Hon. MELVYN TANENBAUM 

Justice 

INDEX No. 22426-1992 

SUPREME COURT - STATE OF NEW YORK 
I.A.S. PART XIII SUFFOLK COUNTY 

HAMPTON VALLEY FARM, INC., THE SUN QUEST 
CORPORATION and ROSE ANN SHEARIN 

Plaintiffs, 

- against - 

Defendants. 

MOTION #034& 035-Mot D - 
WD: 080904 
S / D  101404 

PLTF’SPET’S ATTY: 
ROSE ANN SHEARIN, Plaintiff Pro Se 
1524 Thorne Road 
Nashville, NC 27856 

DEFTS/RESP’S A’ITY: 
LONG, TUMINELLO, BESSO, SELIGMAN, 
QunvLAN & WERNER, ESQS. 
120 Fourth Avenue 
Bay Shore, New York 11706 

Upon the following papers numbered 1 to-read on this motion 

iffs complaint also alleges th, 

arged the defendants and retained attorney Willi: 
and her i n c o d g  attorney “Miller” deteriorated 
tially sought ta be relieved as “Shearin’s” counse 
he&’ no longer was cooperating with him. 

‘a 
1 
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While the attorney’s application was pending the attorneys for both parties appeared in c a r t  on June 7, 
1993. The defendants had prepared a complaint with the intent of commencing an action against the 
plaintiffs seeking to recover additional attorneys fees. During the June, 1993 conference the attorneys 
entered into a so-Ordered Stipulation (Lama, J.) deeming the defendants proposed complaint a counterclaim 
in tlus action. The Stipulation which was filed on July 22, 1993 provides: 

“I  That the verified complaint in the action entitled: “ Flower & Medalie, a Partnership 
on behalf of it itself, and as the Successor in Interest to Both Flower, Plotka & Medalie, 
a Partnership, and Flower & Plotka, a Partnership v. Rose Ann Shearin, Buena Vicla 
Farms, hc., Hampton Valley Farm, Inc. and The Sun-Quest Corporation,” a copy (of 
which is annexed hereto as Exhibit “A”, shall be deemed a counterclaim against the 
plaintiffs, Hampton Valley Farms, Inc., The Sun-Quest Corporation and Rose Ann Shearin 
in the above captioned action, and a cross-claim against Buena Vida Farms, Inc., which 
shall be deemed an additional defendant in the above-captioned action. 

2. The caption of said complaint annexed hereto as Exhibit “A” shall be deemed amended 
to the caption of the above captioned action and all references to the plaintiff therein shall 
be deemed a reference to a defendant, and all reference to any defendant therein except 
Buena Vida Farrns, Inc., shall be deemed a reference to a plaintiff 

3. The plaintiffs, Hampton Valley Farms, Inc., the Sun-Quest Corporation and Rolse Ann 
Shearin, and the additional defendant, Buena Vida Farms, Inc., shall answer such complaint 
as if it were counterclaims and cross-claims, respectively, within twenty days after the 
date of this stipulation. 

4. Ths  Stipulation may be submitted to the court to be “So Ordered” without any further 
notice to any p-.” 

Thereafter by Order (Lama, J.) dated September 20, 1993 plaintiffs counsel’s motion to be relieved as 
attorney representing “Shearin” was denied without prejudice to renewal. 

On January 18, 1994 the defendants made a motion seeking an order pursuant to CPLR Sec 
32 1 5 granting a default judgment against the plaintiffs based upon plaintiffs failure to comply wi 
7, 1993 So-Ordered Stipulation. Defendants claimed that the plaintiffs failed to timery 
counterclaim and cross claim. In response plaintiffs counsel submitted a second application to 
as plaintiffs attorney. By Order (Lama, J.) dated May 20, 1994 plaintiffs counsel’s applicati 
relieved was denied with leave to renew by order to show cause and defendants motion was denie 
interest ofjustice with leave to renew upon the relief of plaintiffs counsel and the termination of 
associated therewith or upon leave of the court.” 
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In July, 1994 the defendants submitted a motim to reargue their prior default judgment motion and 
the May 20,1994 Order denying the application claiming that plaintiffs intentionally defaulted by not timely 
serving an answer to defendants counterclaim. Plaintiff‘s counsel “Miller” made a third application dated 
October 8, 1994 seeking to be relieved, By Order (Lama, J.) dated January 3 1, 1995 defendants motion to 
reargue was granted and upon reargument defendants motion seeking an order granting a default judgment 
against the plaintiffs was granted. Plaintiffs counsel’s cross motion was again denied with leave to renew 
by order to show cause. A default judgment was thereafter entered against the plaintiffs on April 18,1995. 

Plaintiffs counsel’s fourth application to be relieved was brought on by Order to Show Cause (Lama, 
J.) dated October 10, 1995. By Order (Lama, J.) dated December 15, 1995 “Miller’s” motiton was granted 
‘and the attorney was relieved as counsel for the plaintiffs h this proceeding. 

In May, 1997 plaintiff “Shearin”, now acting pro se, made two motions seeking to disco 
action and to vacate the default judgment entered against theplabtiffs in April, 1995. By Order 
dated July 14,1997 the Court denied both applications. Since that t h e  plaintiff “Shearin” has mad 
of written applications raising issues related to the claims underlying this action and the defendants 
to collect monies claimed to be due in connection with their counterclaim for legal fees. 

By Short form Order dated December 17, 2003 the Court scheduled a hearin 
ation which sought an order pursuant to CPLR Section 5015 vac 
plaintiffs. By Short form Order dated February 23,2004 the Court I 

e hearing to the issue of ascertaining whether the default judgment should be re-ope 
upon a constitutional deprivation of plaintiff “Shearin’s’’ rights. 

A hearing with respect to that issue was held on October 14,2004. The witnesses 7n 

earin and defendants Edward Flower and Randolp 
s former counsel, Willi 

included plaintiff Rose 

Attorney “Miller” testified that he represented “Shearin” beginning in 1992 and prepared 
this action. “Miller” that “Shearin” ceased “having contact” with the attorney’s office 

h a .  Based upon that lack of cooperation “ 
n to be relieved as “She ounsel in May, 1993. While “Miller’s motion WiW p 

o a So-Ordered Stipulation which required that 
” testified that subsequent to May, 1993 plaintiff ‘ 
as then continuing to represent 

so claimed that he forwarded app m answer to the counterclaim. 
‘‘Shearin” without any response. 

In response to questio 
plaintiff “Shearin” or the plainti 
“Miller” conceded that he had 
to the defendants new action, 
represent the plaintiffs for any counterclaims which were insti 
testified that he did not formulate an answer to the counterclaim 
discuss the proposed answer. “Miller” claimed that he sent letters to “ 

, “Miller testified that he was never retained t 
in the new action commenced by the defend 

execute any stipulation on behalf of the plainti 
that he had authority under the original retainer agr 

in the original action. Th 

[* 3 ]



SHEARIN v. FLOWER 
Index # 22426- 1992 
Page 4 

default judgment application but that “Shearin” failed to respond. “Miller” stated that service of the 
counterclaim was never personally made upon the plaintiffs. Defendant “Flower” also testified that he 
believed the summons and complaint which became the defendants counterclaim was served on one ormore 
of the plaintiff corporations but was not personally served upon the individual plaintiff “Shearin”. 

Plaintiff “Shearin” testified that she gave her attorney “Miller” authority to answer the complaint, 
“Shearin” testified that she first learned of the default judgment entered against the plaintiffs in April, 1996 
and that approximately one year later she made a written application to vacate the default. 

Due process protects against deprivation of liberty or property interests (BOARD OF’ REGENTS v. 
ROTH, 408 US 564,925 Sct 2701,39 LEd2d 548 (1972)). The Supreme Court in BOARIl stated: 

“Property interests are not created by the Constitution. Rather they are 
created.. . by existing rules or understandings that stem fiom an independent 
source such as state law- rules or understandings that secure certain benefits 
and that support claims of entitlement of those benefits.” (BOARD OF 
REGENTS v. ROTH, 408 US at 577,92 S Ct. at 2709). 

The requirements of procedural due process attach to governmental deprivations of interests encompassed 
by the 14* Amendment’s protection of liberty and property. 

In order to commence an action or proceeding in New York, due process requires that the ple 
the basis of an action against an individual defendant be personally served upon that in 

Xn such c ircumstance any j udgment a warded a gainst a defendant o ver which the c ourt d 
jurisdiction in the underlying proceeding would violate a defendant’s due process rights and th 
not be enforceable. 

The credible evidence adduced at the hearing establishes that plaintiffs were represented by 
until irreconcilable differences developed betwee0 the attorney and “Shearin“ during the spring 
There is no dispute that “Miller” and “Shearin“ did not speak and had no contact following the 
May 14, 1993 original motion to be relieved as counsel. Moreover counsel “Miller” testified th 
riot retained and never obtained authority fibm “Shearin” to represent her in any action other th 
he commenced and was then pending in court. 

Under these circumst 
during the June, 1993 confere 
knowledge. Absent authori 

en adequate notice of cl 

( I967)). 
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Although defendants claim that plaintiffs application must be denied since an identical application 
was made in 1 997 before Justice Henry and denied by Order dated July 14,1997, the issue presented in this 
application was a jurisdictional inquiry and never the subject of the prior application. Having determined 
that the Court never obtained jurisdiction over the plaintiffs prior to entry of the default judgment, the law 
of the case doctrine has no application since the prior order was limited to a determination of whether the 
defaulting party had an acceptable excuse for her failure to appear and a meritorious defense to the 
defendants counterclaim. Absent personal service of the claims against a defaulting party, a de 
judgment is anullity since a court lackedjurisdiction over the counterclaim defendants. (CPLR Section 
(a)(4); SHAW v. SHAW, 97 AD2d 403,467 NYS2d 23 1 (2nd Dept., 1983)). The stipulation was a 
consequently the “So Ordered” provisions lacking a proper jurisdictional predicate were also a 
Based upon the testimony and the evidence presented during the hearing the default judgment entered 
against the plaintiffs must be vacated. Accordingly it is 

ORDERED that this motion by plaintiffs for an order pursuant to CPLR Section 501 5 vacating a 
the default judgment entered against the plaintiffs in the Suffolk County Clerk’s Office on April 18,1995 

sum of $1 15,575.53 is granted, and it is further 

ORDERED that the Clerk of the Court is hereby directed to vacate and set aside the de 
judgment entered by the defendants agahst the plaintiffs on April 18, 1995, and it is further 

ORDERED that plaintiffs are directed to serve an answer to defendants counterclaim an4 c 
claim within thirty days of the date of service of a certified copy of this order with notice of entry.’ 

Dated: January LO, 2005 
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