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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 
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E ,/,' 
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MdTlON DATE 

z. - v -  
MOTION SEQ. NO. 

MOTION CAL. NO. 
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The following papers, numbered 1 to were read on this motion to/for 

PAPERS NUMBERED 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ... 
Answering Affidavits - Exhibits -- 

Replying Affidavits - 

Cross-Motion: I I Yes c1 No 

Upon the foregoing papers, it is ordered that this motion 

, .. . 

with atcompanying memoranduni decision 
motion i s  decidsd iv accordancg 

F I L E D  

Check one: W l N A L  DISPOSITION [71 NON-FINAL DISPOSITION 

Check if appropriate: u DONOTPOST 
1- 3 REFERENCE 



SUPKEME C'OIJRT OF THE STATE OF NEW YORK 
C'OIJNTY OF NEW YOKK : TAS PART 19 

Application ol'I,AS%I.O N .  r l ' A U B E I ~  & ASSOC'IA'I'ES, 
J, LLC', 135 WEST SO"'H OWNER LLC, 135 WEST SO 
1.I.C' and THE DURST ORGANIZATION, INC., 

T'e ti ti on ers, 

For :in Order Pursuant to Article 75 ol'the CPLR 
Staying Arbitration of a C'crtain C'ontroversy, 

-against- 

ALLIANCE CAPI'I'AL MANAGEMENT L.P., 

Respond en t . 

liidcx N o .  
1 18 107/04 

EDWARD H. 1,EHNER: 

Before the court is a motion by petitioners seeking reargument of this court's 

decision datcd May I 8,2005 dciiying thcir petition to stay arbitration. Thc only issue 

raiscd 011 this application IS  whether the failure to send copies of the statement 

seeking escalation rent to the lawyers to whom notices were required to be sent 

prcveiited the running of the 120-day contractual limitation period. 

I n  said decision, the geiieral riilcs governing lcnsc iiitcrpretation, as set forth 

in Verniont Teddy Bear C'o., Inc. v.  538 Madison Realty Company, 1 NY3d 470, wcrc 

quoted. WtiiIc that casc was riot citcd by pctitioiiers on the original argument, they 

now iiiaiiitaiii that this court is boLirid by the First Department decision in that case 



(308 AD2d 33) ,  the reversal ofwhich by the Court ofAppcals was on other grounds. 

In that case the teiiaiit sent a notice to the landlord that it would cancel the 

subject lease unless the preiiiiscs, which had bccn dainagcd, were restored to usable 

condition within a year. Although the landlord cited several grounds under which the 

notice was defective uiidcr the lease notice provisions, including that it was not sent 

to the attorneys lo wlioni noticcs were required to be iiiailccl, the Appcllate Division 

ruled that the laiidlord’s “failurc to ohjcct promptly to the I‘onii or iiiaii~icr of delivery 

of plaiiitifTs notice, rind, indeed, its rcspoiise to the substance of’ the notice, 

demonstrated a waivei- of the dcfect” (p. 35)(empIiasis supplied). 

Althougli thc issue as “to whotn” the iioticc was sent was beibre thc court, it 

is noted that in refel-ring to thc “form or manner') of delivery, that court did not 

speciljcally refer to tlie “to whoiii” aspect ol‘ the defect, and the only case citccl, 

Kower v. West Chamson C‘oip., 210 AD2d 7, dealt only with the issue as to “how” 

thc notice was mailed (ccrtified i n  lieu of registered mail). Tlie appcaled decision of 

Justice Cahn also rclied on Rower as well as Millcr v. MM‘I’ Corporation, I82 M i x .  

2d 670, which ~ilso dealt with servicc by certified itistcad of registcrcd mail. 

The essential argunicnt by petitioners is that tlie rcspoiise o frespondent to tlie 

escalation notices by requesting ail opportunity (or aii audit of the books mistituted 
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3 waivcr o l  the lease requireiiieiit that notices be sent to 1-cspondent’s “geiiei-a1 

counsel" and its outside counsel. See, l’r. p. 19, where petitioiicrs’ couiisel is aslced 

whether “getting (the notice) and not doing anytliiiig is a wajver,” and replies “Yes. 

Aiid that’s what Vel-mont ‘l’cddy Bear says.”; TI-. p. 14, where couiisel answers 

si nii I ar l y . 

Aside from the fact that in the Vermont Teddy Bear case the Appellate 

T)ivisioii did not specifically discuss the “to wl10111” aspect of the asserted defect, nor 

citc a case that dealt with that iswe, in that action Justice C‘rihn, in a prior decision 

dated April 1 I ,  2000 011 a C‘PLR 321 1 motion that was riot appealed, stated that thc 

disputcd notice in that case “was concededly rcccivcd by the landlord’s principals, 

iiicludiii2 thc ~ciicral  cminsel, who responded to i t  without raising the defects now 

id enti ficd ” (criiphasi s s upyl ied). 

Thus, although petitioners’ couiiscl states, in a letter to the undersigned dated 

June 22, 2005, that in the Vermont Teddy Bear case no “attorney eiiiployed by tlic 

landlord” was served with the iiotjce, as noted al~ove its gciicral couiisel did in fact 

receivc thc notice. No claini is iiiadc here that any attoi-ney eiiiploycd by respondelit 

receivcd the notice, although petitioners show that the notices with respect to 2002 

aiid 2003 were sent to respondent’s lease auditors within 120 days of the receipt 

thercof’, llowever, 110 similar claim is made with respect to the notices for the years 

2000 and 200 1. 
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Clearly, as held in  Rower, receipt without objection of a notice by a means 

oilier than that provided in a contract may constitute a waiver as no prejudice could 

norinally bc shown by a different foi-iii of delivery. Similarly, if a party’s attorriey 

does in ract receive a notjcc, although not sent to him or licr i n  the manner provided 

for by contract, that also, unlcss objectcd to, would normally result in a waiver. 

However, sirice in the case at bai- tlicre is no showing that either attoi-ncy nained in the 

lease iior any other attorney cniployed by respo~ident 1-cceivcd tlic notice or even liad 

knowledge of the reccipt thereof, tlie I-acts lierein arc distiiiguixhable from those in 

the Vciiiiont Tcddy Ecar case. 

Waiver is a “vo1~111tary .__ reliiiquishment of a known right” [Jefpaul Garage 

Corp. v. Pi+esbyterian Hospital, 6 I NY2d 442, 4461. Hcre, where 1-espoiic1~11t 

specifically ricgotiatcd i n  a ridcr to the lease a requirement that notices be sent to 

designated co~i~isel, tlic court concludes that tlicre was no waiver of the Article 62 

pi-ovisioii as to wliomiiotices are to be sent by the failure oftlic noli-lawyers who may 

have received h e  notice (with respect to whom tlicre is IIO proof that they were aware 

that 110 notice was sent to counsel) to promptly protest the lack oj’iiotice to tlic 

lawycrs. I-lex the escalation clause is complicated, being set forth on over eight 

legal-size pagcs of single-spaced type, mid it is thus understandable why a client 

would want to rcquirc that notices that relate thereto be sent to coLinscl. 

111 ~oiiclusioii, since tlic lease requirement that noticcs be sent to two spccifkd 
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attorncys, in addition to niercly being sent to the premises as required by Article 28 

(which is a portion of the printed standard fot-ni or office lcase prepared by thc Real 

Estate Board o l  New York), was iiot complied with by pctitioners, they are not 

entitled to the bencilt of the lcase pi-ovision limiting the time in which rcspondent 

may cliallcngc the escalation cliargcs. Hence, thc court grants peti tioncrs’ application 

for reargiin~ent, but adheres to its prior detcrnijnation denying tlic motioii to stay 

ai-b i t r at i on. 

Accordingly, thc parties arc directed to proceed to arbitration as provided in the 

lease. This direction, however, is stayed until 5 p.m. cm Friday, July 8, 2005. 

This decision constitutes the ordcr of the court. 

Dated: Julie 28, 2005 

J’l ZOOS 
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