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SUPREME COURT - STATE OF NEW YORK 
I .A. S PART XXVII SUFFOLK COUNTY 

PRESENT: 
Honorable Rabh F. Costello 

X 

R.A. J., 

Plaintiff 

-against - 
LONG ISLAND SURGI-CENTER, 

Defendant 

X 

Upon the following papers 

R/D 8-31-04 
S/D 12-7-04 
Motion No. 003-M 

PLAINTIFF'S ATTO 
LAW OFF. JOHN J. 
136 E. Main Stre 
E. Islig, NY 117 

DEFENDANT'S ATTO 
MURPHY & HIGGINS 
1 Radisson Plaza 
New Rochelle, NY 

numbered 1 to 17 - 

motion to set aside a verdict Notice of Motion 
papers 1-11 ; Answering Affidavits and supporting 
Reply Affidavits 16-17 ; it is, 

ORDERED, that the motion of defendant Long I 
Center pursuant to CPLR 4404 to set aside the ver 
the weight of the evidence is denied. 

This action was commenced by plaintiff R.A.J 
damages for, inter alia, negligence. It was alle 
defendant, in disregard of plaintiff's specific i 
revealed to plaintiff's mother that she had under 
at defendant's facility. The complaint alleged c 
sounding in negligence, negligent infliction of e 
distress, breach of fiduciary duty and duty of co 
as well as the breach of statutory duties. Compe 
punitive damages were sought. 

When the matter was called for trial, defend 
liability, and a trial was conducted on the issue 
only. The jury rendered separate special verdict 
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disregard of plaintiff's rights as to "transcend 
carelessness" ( Z a b a s  v K a r d ,  194  AD2d 784,  599 NY 
19931 ;  cf. Doe v Roe, 190  AD2d 463,  599 mS2d 350 
1 9 9 3 1 ) .  

It is noted further that the Public Health L 
recovery of punitive damages against a facility w 
facility deprives a patient of his/her rights. E 
provides that "[elach facility shall prepare a wr 
provide appropriate staff training to implement E 

right [ S I .  . . " .  At bar, the three employees who 
behalf of defendant gave three different versions 
regarding patients' phone instructions. From thi 
jury could reasonably conclude that the defendant 
to instruct its employees as to its policy, or th 
cohesive policy existed at all. 

Finally, defendant argues that punitive dama 
imposed against a corporation unless officers or 
authorized, participated in, consented to or rati 
giving rise to the request for such damages. The 
"facility," in this court's mind, is, however, ta 
"corporation" or any other business form a facili 
take. To hold that direct evidence of officer or 
involvement is necessary to impose liability agai 
"facility," which must naturally act through its 
employees, would be to emasculate the legislature 
intention to protect the public from conduct such 

Defendant's remaining contentions are unpers 
accordingly, the motion is denied in its entirety 
supra at 4 7 5 - 4 7 6 ) .  

Dated: March 29, 2005 
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