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PI n i nt i Tf. 

- aga i I 1 s t - 

BIANCX JAGGER, ct al, 

Defendants. 

DcGrassc, J.: 

Motion scquences 2 and 3 are consolidated. Dehdant  moves 

Index No.  I Oc13 10/04 

for an ord.er consolidating this 

action and Jagger v Katz Park Avenue Gorp, (Index No. 602947/03) and granting her lcave to 

rcncw her motion l o  dismjss tlic complaiiil. Plaintiff cross-moves for summary judgment. By 

coinplaint filed 011 Jii~ie 23, 2004, plaintilT seeks c.jcctment on the ground that defendant’s rent 

stabilized apartmeiit is not her priiiiaiy residence. Deleiidant’s lcase expired 011 February 29, 

2004. On or about November 1 , 2003, plaintif1 served dcfcndant with a noticc for renewal of the 

parties’ lease pursuant to Rent Stabilization Code (9 NYCRR) tj 2523.5 (a). By operation of the 

Code provision and the notice itself‘, defendant had 60 days from the date of service lo rencw the 

lease ~ipon tcinis set h r h  in the notice. Nevcrthcless, oil Novciiiber 25,  2003, plainti IT scived 

defendant with a termination notice pursuant to RSC $ $  2524.2 and 2524.4 0. Tlic stated ground 

for termination was defendant’s failure to use the apartment as her priniay residence. On or 

about  lkcemhcl -  22. 2004. deltnclan~ sel-vccl plaiiitill’ with a.ii csrcuted I-cnewal form by which 

she agrecd to enter into a onc-year rcncwal lease. 

RSC § 2523.5 (a) provides that “the owner shall [emphasis addcd] furnish to sirch tcnant a 

copy of h e  fully cxecuted renewal lease form bearing thc signatures of the owner and thc tenant 
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within 30 clrrys ol’the owner’s rcccipt of tlic rcncwal lcase fonii signed by the !enant.” ‘I’hcrcfore, 

defendant’s acceptance of the proposed rcricwal on thc terms set forth in plaintil‘l’s nolice created 

a binding lcasc agrecincnt (see 123 W. 15, LLC v Cornpton, 4 Misc 3d 138; 2004 NY Slip Op 

50938 [U]; 2004 WL 1924042 [App Term, 1’‘ Dcpt 20041). “A tenant should not have to be 

placed in the position oi‘having to parse equivocal notices given by thc landlord in renewal 

situations” ( i d ) ,  Alsciedi v Ninth Avenue Realty, L L C  (2 AD3d 233 [2003]) and the other cases 

plaintifl‘cites are dislingu.is1iable because they do not involve the Rcnt Stabilization Code. Th~is, 

p 121 i n t i  1 ‘I’ s c.1 t‘c [m c n [ c‘ I ;I i m c ;I n not bc I II ~i i I i t a  i I I  ccl bc c 2111 sc  I Iic 11 otic c of term i iia i o t i  wrr s 

superseded by defendant’s renewal of the lease. 

Defendant has relied upon the parties’ purported agreement to exempt thc apartment from the 

Rent Stabilization Law. Such an agreemcnt is a nullity. Deregulation is available only by 

statutorily specificd means (.we Rent Stabilization Law of 1969 Administrative Code o l  h e  City 

of N Y  5 26-503). It cannot be achieved by privatc compact (390 W. EndAssocs. v Hurel, 298 

AD2d 1 1 .  15 [3_003_]). Also, contrary to defendant’s asscrtion, this action was not barred by the 

d i sc 011 tin u aiice of’ 111 e p a r t  i c s ’ I:, r i o r  s 11 iii i i i  ary proceed i 11 g wit \io 11 t I:, rcj Lid i ce . Defend ant ’ s prior 

inohm to dismiss the complaint was denied on the ground that her papers did not include a copy 

of the complaint. 1 lie omission is fatal to the rnotioii (.see Smile 1’ Lozcrdo, 232 AD3d 825 

[ 19961). 

r 7  

Plaintiff bases its motion for summary on thc fact that defendant, a British citizen, in a 

nonimmigrant who has entered the United Statcs on a B-2 tourist visa. Plaintiff argucs that 

delkndaii~’~ iiiiniigration status prccludcs her from claiming any address in the United Statcs as 

her primaiy residence. Pursuant to 22 CFR tj 4 1.3 I ~ an alien can be classified as a noniiiimigrant 
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visitor for business (€3-1) or pleasure (B-2) if the consular office is satisfied that the alien 

qualilies for cntr-y into the United States under thc prnvisioiis ol 'he Trnmigration and Natioiiality 

Act 5 101 (a) ( I S )  (B)  ( 8  IJSC 1 101 1.11 1151 [B]). To qualify under Ilie Act, an alien must havc 

a rcsidcnce in ;I loreign country which she does not intend to abandon and must be visiting the 

IJnitcd States temporarily for business or pleasure. '1.0 obtain a B-2 visa an alicii niust establish 

that her stay in  the United States is temporary, o r 5  stated diilrcntly, that her domicile is in 

another country. A person's domicile is where that person has established a fixed habitation and 

intcnds to remain permaiiently or indefinitely (Lew v Moss, 797 F2d 747, 749-750 [2004]). 

Plaintiff seclis si.tiiimary judgment on the erroiieous premise that the concepts of doinicile and 

primary residence can be equated. As explained by thc court in  Summer 17 TurkeZ, hnc., 137 Misc 

2d 7,9-10 [App Term, I"  Dept 1987]), 

'I'hc i \w ; I I T  not s!'iioiiyiiious. 'l'lius. oiic i.niiy be domiciled i n  anotlicr state, rcsiclc 
predoniinantly in a New York City ;.iparliiien~, aiid hc kicwcd 2.15 a priniary resident 
of that qmrtment. On the other hand, a tenant's doinicile may be in Ncw Yor-k 
City, but if he is residing elsewhere almost all of the time, year after year, it would 
be illusory to maintain that the New York apartincnt is the tenant's primary 
residencc. 

For the €oregoing reasons, defendant's motion for leave to reargue her motion to dismiss the 

complaint is denied. Plaintiffs cross niotion for summary judgment is denied. Pursuant to 

CPLR 3212 (b) summary judgment is granted in favor of defcndant and plaintiffs ejcctriient 

CBLISU 01' action is dismissed. I'laintiil's remr.iining c:iuse's oi. action and dei'endaiit's 

counterclaims arc scvcrcd and continued. ' lhc court makcs no deteriiiiiiatioii rcgarding the 

validity 01 a second notice of termination served by plainlilr on or about November 1 0, 2004 

' l k  same was served alter this actioii was coinineiiced and is not addressed in the plcaclings 
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It i s  utidisputcd tha t  some of dekiidant's couiitcrclaiiiis i n  this action aid thc claims she 

iiiakcs in hcr action against plaintiff stern from allegations of toxic mold in the apai-hicnt. 

Nevertheless, coiisolidatioii would bc a potential source o r  j iiry confusion bccausc it would caitse 

each party to appear as plaintiff and defendant in the consolidated action (,see Buss v France, 70 

AD2d 849 [1979]). A joint trial would be more appropriate. Accordingly, this action shall be 

j o i n t l y  tried will1 Jaggc1- v Kat7, I'mk Aveniie Corp. which is pending i n  this court under index 

niriiiber 6 O ~ 4 7 / O 3 .  Upon paymelit ol' the appropriate calcndar fccs, the filing ol'iiotes of issue 

and staleineiits of readiness in each of the two actions, and upon thc filing of a copy ol'this order 

wit11 notice ofciitry on thc Clerk oPIhe Trial SupIxirt Officc. the said Clerk shall p l x c  hotli 

actions upnii tlic trial calcndar for a joint trial. 

Upon the court's initiative, discovery shall be supervised by a special referee pursuant to 

CPLR 3 104. All subsequent discovery motions and applications shall be made to the special 

refcrcc i i i  thc first instance. Plaintiff shall filc a copy 01. this order with thc IAS Judicial Support 

Officc within 20 days alier entry. 

Dated: May 25, 2005 
.1. s. c. 
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