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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

nncrchlT. 
Index Number : 601987/2005 
ALARMEX 

SCOTT PlANlN 
Sequence Number : 002 

DISMISS ACTION 

vs 

PART 

INDEX NO. 

MOTION DATE 

MOTION SEQ. NO. 

MOTION CAL. NO. 

The following papers, numbered 1 to were read on thl8 motlon to/for 

PAPERG NUMBERED 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ... 
Answering Affidavits - Exhibits 

Replylng Affidavits 

Cross-Motion: I--] Yes cI1 No 

Upon the foregoing papers, it is ordered that this motion i' tf i, f > [ & ' ' ~ ( ~  l ' ~  

Check one: DISPOSITION Z NON-FINAL DISPOSITION 

Check if n DO NOT POST REFERENCE 
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SIJIXEME rouivr or; THE STATE OF NEW YORK 
COUNTY OF NEW YORK: PART 39 

Index No. 
601 987/05 

-against- 

SCOTT I’LANTN, 

ncfcndants. 
-X _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ - - _ _ - - _ - - - - - - - - - - _ - - - - -  

HELEN E. IqIIEEDMAN, ,J: 

In this action, plaintiff, Alanncx I loldings, J,LC‘ (“Company”) SUCS the lb’oniicr 

president of its C.’ompaiiy, who had bccn terminaled as at1 officer several months behrc  but who 

still has a substantial owiicrship interest i n  thc company claiming that deferidant l’ianiii had 

“convcrtcd” aiid “criiiiinal ly L I S C ~ ”  his laplop coiiiputcr to misappropriate trade secrcts and olher 

confide t i  t i a I propric t ary i ii forinat i o t i  of the Company. 1’1 ain t i l l  cl ai tiis defend ant liad uti I aw l u  11 y 

iiscd the iiseiiiniiic and password of his Lbrmcr colleague (Liiidcrl ing) to access hcr C h i p a n y  c- 

mail account arid obtain (or use) trade secrets gnnicrcd from e-mails. Plaintifl‘s Iirst five causes 

olaction are premised Lipon Ariiclc IS6 o f N e w  Yor-k’s Penal Law, which makes i t  a crime to 

alter or destroy compiiler data and to unlawfully duplicate computer related niatcrial. The other 

causes of aclroii are for urilhir coinpettlion and tortious iiitcrfcrciice with a busincss relationship. 

Thc final ciiiiscs of action arc ibr piiilivc and compensatory damages and are riot rcally separate 

ch i  tiis, rather requests for relief. 

Dcfcndant moves to disiiiiss ttic claims against him on the ground that New York Pcrial 

Law 156 does not provide Tor a private cause of‘action, that he has, pursuant to Court Order, 

given thc laptop to  his attorncy aiid 110 longer has possession of it, that there i s  no evidence that 
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defendanl competed with plnintiff at all  or interfered with any business relationship, aiid that 

even assuming plaintift's claims are truc, no daniagcs call bc shown. 

For the foregoing reasons, defendant's motion is granted aiid the complaint is dismissed. 

Tlic tirst tivc caiiscs of action based 011 Pcnal T2aw $ $  156.10 to 156.35 are dismissed because 

those statutes d o  no aLlord a privatc right of action. In order i'or a private right of action to exist 

undcr a criminal statute, ;i party must dcmonstratc thc cxistence of Ihree [actors: ( I )  that thc 

plaintiff is one of the class lor whosc bcnefit thc statute was enacted; (2) that recognition of the 

private right must promote the Icgislativc purposc; and (3) that creation of sirch n right would be 

consistent with the legislative schcmc. C.'nrrier v. Sdvation Army, 88 N.Y .2d 208 (1 996); 

S'1ic~clz-y v. Bi<q Flats C'onznii~iiiity l k y ,  73 N.Y.2d  6213 ( 1  98 ). 'I'he third ficlor is geiierally tlic 

"most critical", ,Shec~hy  v. Big F l m  C~'onzrtizd,ii~)~ /.)qi, supra. Loolcing at the express languagc 01 

Scction 156, it appears that the legislature did not iiitcnd to crcatc a private right of action iiiider 

Penal Law 156, which talks in tcmis of coiiiputcr- cr-iiiics. Scc Mckin/wy.c Consoliduted Laws; 

Prml im  C'ijnimcrilwy- William C. Domino. A numher o r  [ederal courts have rcachcd the 

coiiclusioii that no private right of action exists ~lnder sections156 el seq. 01 the Pciinl Law, 

I:~'u.sc:y Aj;:l,stcrtzs , l i i c  v fi.irccnom, I n c .  94 Civ. 9327 1995 WL 704964(.1. Duffy, SDNY 1995); 

S ' h n z o k c v .  1'. A m  Hmadra.cii/ig C'ouiptrnitJs, h i c . ,  No. 99 C . W  261 0, 1999 WL 1084247 (.J. Batts 

SDNY 1999); /.In/iicI v. Sq/ir, 135 F. Supp. 367 (EDNY 2001). To thc cxtcnt that Rlisswo/.ld v. 

Kovnrk, 2001 W L  940210 (Sup. Ct. N.Y. Co. 2001) is to the contrary, this c'ourt dcclincs to 

follow it. 

i)efeendants also claim 11iat cvcri if thcrc wcrc a privatc riglit of action, plaintiff could not 

establish the various elements contained in the Pcnal Law sections at issue. For example, I'enal 
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Law 156.05 statcs that a person is guilly of uriauthorizcd use of a computer when hc knowingly 

iiscs it  without authorization. Defendant avers that his usc was authorized until notice was given 

and that he did not use it after that time. Bcfore notice was given, it was his computer, 

purchascd Lor his use. Any unaLithorizcd use, tliereforc was unknowing. While those defenses 

may also be valid, tlie Court riccd not bc concerned with tlieni in view of its Iinding that the 

Penal 1,aw docs not authorize a private right of action. 

The causc or  action rc) unfair- compctition also fails. Plaintiff has set forth 110 facts 

indicating that T'ianin, who was an officer until Deceniber 2004 and a Direclor until April 2005, 

has engaged i i i any conipetition or use of any trade secrets. See Cdip  Lhirics, h c .  11. Penri 

5'tufioii N~WI,S Coip., 262 A.Tl.2~1 193, 695 N.Y.S.2d 70 (1" Dcpl. 1999) holding tlint partics must 

be in compctition before a claim in iinfair coiiipetition will lic. See also Wirncr. v. Lasaid Frercs 

tE. Co., ,741 A.D.2ti I 14, 672 N.Y.S.2d 8 (1" Dcpt. IC)%),  holding that possession of trade secrets 

niust be shown hcfore any unhir  competition may bc iiikrred. Unlike CL3S CSmp. 17. Uztmsdgy et 

al., 268 A.D.2d 3 5 0  ( I " '  Dept. ZOOO), defendant liad no noli compete agrccinent, nor is there any 

basis to infcr that his possible obtaining of information conccniing a tank top pricing woirld be 

used for conipctitive rcasons. Mere possession ora  few c-mails coricernirig pricing of tank tops 

2nd t-shirts k i t  plaintiff bclieves to be ~inauthori7,cd is certaiiily insuilicient. The laptop has 

been tuiiied over to counsel and defendant has bccn instnicted not to access Company e-mails, 

thus 110 r i s k rema i ti s con cc I - t i  i 11 g fii t Li rc c om pc t i t io ti. 

The cause of action for tortious interference with a business relationship (the sevcritli causc 

of aclion) must also be dismissed. I n  order to set forth a claiiii [or tortious interhence with a 

business relationship, plaintiff Iiiust allcge a business rclntionsliip between thc plaintiff niid a 
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third party, intentional intcrfci-cncc with that rclntionship by defendant, actions committed for tllc 

sole pui-pose of haniiing plaintiff' or malicious acts, arid ai1 injured relationship. NUT Brxncwp, 

h c . .  v. F/c~tdNoi-strw Fin. Groirp, 87 N.Y.2d 6 14 ( I  996). Plaiiitifl'hns not alleged or set hrth any 

facts iiivolving any third par-ly, niiich less made any dcinonstration ofmnlice or purposehl liarni. 

See also VigoijcI 11. LIC'A /'ror/Lic*t.c / ' l t~s /fir., 293 A.I>2c1265, 741 N.Y.S.2d 20 ( 1" Dept. 2002). 

Nor has plaintiff shown any damngc ns a result of the allcgcd harmful acts o l  dekndanl. 

I3ascd 011 the loregoing, it is hereby 

ORDfiRfiD that the clerk is directed to dismiss thc within complaint in its entirety. 

rlatcd: Airgirst 18, 2005 

Entcr: 

b Helen E. Freedman, .I.S.C 

n 
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