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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: IAS PART 15 

RUTH MISHKIN, INDIVIDUALLY, and ON 
BEHALF OF THE 155 CONDOMINIUM, 

X -_------------I------------------------- 

Plaintiff, 
Index No. 106769/03 
Motion Seq. 004 

-against- 

THE BOARD OF MANAGERS OF THE 155 
CONDOMINIUM, GARY DONG, ARNOLD 
GITOMER, NEW BEDFORD MANAGEMENT CORP., 
MICHAEL WECHSLER and THE 155 CONDOMINIUM, 

Defendants. 

WALTER B .  TOLUB, J: 

Counsel for plaintiff Ruth Mishkin and 155 Condominium 

moves f o r  a n  o rde r ,  p u r s u a n t  t o  CPLR 1015 ( a ) ,  substituting Allan 

A .  Ash ( A .  A s h )  and J o e l  S .  Ash (J. A s h ) ,  a s  Co-Executors for the 

E s t a t e  of Ruth Mishk in ,  Individually, and on b e h a l f  of the 

Condominium, as plaintiffs in place  of Ruth  M i s h k i n ,  who is now 

deceased, and  amending t h e  title of this action and a l l  pleadings 

accordingly. 

D e f e n d a n t s  The Board of Managers of the 155 Condominium ( t h e  

B o a r d ) ,  Gary Dong (Dong), Arnold Gitomer (Gitomer), and the 

Condominiurn cross-move f o r  an o r d e r ,  pursuant to CPLR 3212, 

granting summary judgment dismissing plaintiff's complaint. 

At the rslevant times, plaintiff R u t h  Mishkin was a unit 

owner o f  a n  apartment l o c a t e d  at 155 East 3 8 t h  S t r e e t ,  in New Y o r k  
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C i t y .  Defendant the Board is elected by  the u n i t  owners of t h e  

Condominium and is responsible f o r  managing the affairs of the 

Condominium. At the time of the commencement of this action, 

defendants Dong and Gitomer were the p r e s i d e n t  and treasurer of 

the Board, respectively. Defendants New Bedford Management Corp .  

( N e w  Bedford)  and Michae l  Wechsler (Wcchsler) were the 

Condominium's managing agent', and were responsible f o r ,  i n t e r  

alia, collecting condominium fees from the unit o w n e r s  and p a y i n g  

condominium bills. Wechsler was t h e  owner and principal of New 

Bedf ord. 

The complaint alleges that, on June 26, 2000, New Bedford 

and Wechsler withdrew the amount of $150,000 from the 

Condominium's operating account w i t h o u t  authorization; that they 

electronically t r a n s f e r r e d  these monies to another accoun t  

c o n t r o l l e d  by them, outside of  t h e  c o n t r o l  or ownership of  the 

Condominium; and that t h e y  used t h e s e  monies for business a n d / o r  

p e r s o n a l  matters unrelated to the Condominium, 

The unauthorized withdrawal of t h e  f u n d s  was discovered when 

the Condominium's accountants, Marin and Montayne, LLP ( M & M )  

reviewed the Condominium's books and records f o r  the y e a r  2 0 0 0 .  

M&M f u r t h e r  determined that, as of December 31, 2000,  t h e s e  f u n d s  

had n o t  been r e p a i d .  Wechsler allegedly demanded that M&M n o t  

'The cour t  notes that, as of May 16, 2 0 0 3 ,  N e w  Bedford was 
terminated as the  managing agent: f o r  the Condominium. 
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disclose the withdrawal and “hide the f u n d s ”  so that it would n o t  

appear on the financial statements. It i s  f u r t h e r  alleged t h a t  

Wechsler, Dong and Gitorner objected to M&M‘s characterization 

that t h e  m o n i e s  were “ e r r o n e o u s l y  w i t h d r a w n . ”  I t  i s  not known to 

whom or where  the funds  were t r a n s f e r r e d ,  and  n e i t h e r  Wechsler 

nor New Bedford have d i sc losed  this information, 

The unit owners were unaware of the unauthorized t r a n s f e r  of 

monies until A p r i l  2 0 0 2 ,  when t h e  Condominium’s 1999/2000 

F i n a n c i a l  Statement, which was p r e p a r e d  my M&M, w a s  made 

available to them. The statement i n d i c a t e d  that f o r  t h e  y e a r  

2000, $154,140 was due from the managing agent, and noted, in 

relevant p a r t ,  as follows: 

( 3 )  QUE F ROM MANAGING AGENT 

On June 26 ,  2000, $150,000 was erroneously withdrawn 
from the [Condominium’s] o p e r a t i n g  account by New 
Bedford Management, Interest Is being accrued on these 
f u n d s ,  computed using the prevailing rate of 5.25%. 

Plaintiff maintains that t h e  withdrawal by  N e w  Bedford and  

Wechsler of t h e  $150,000 was improperly disclosed in the 

1 9 9 9 / 2 0 0 0  F i n a n c i a l  Statement as an “erroneous withdrawal.” 

P l a i n t i f f  claims that t he re  was neither a document memorializing 

the $ 1 5 0 , 0 0 0  w i t h d r a w n  b y  N e w  Bedford and Wechsler, nor  any  

evidence of an obligation on the p a r t  of N e w  Bedford and  Wechsler 

to r epay  t h e  monies until M&M uncovered the $150,000 withdrawal 

during the yea r  2000 .  
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According to t h e  2000/2001 Financial Statement, New Bedford 

had t r ans fe r r ed  to t h e  Condominiurn the sum of $50,000 on J a n u a r y  

25, 2001, t h e  sum of  $ 1 0 0 , 0 0 0  on o r  a b o u t  May o r  June 2001,  and 

t h e  sum of $4,140 as a partial payment of i n t c r e s t  on t h e  

$150,000 withdrawal. P l a i n t i f f  points out that interest was o n l y  

p a i d  on the interest due  for the year 2000, notwithstanding that 

t h e  full amount of the withdrawn monies was not repaid until June 

1, 2001.  Plaintiff contends t h a t ,  based upon t h e  financial 

d i s c l o s u r e s ,  s h e  and her a g e n t s  attempted to investigate the 

circumstances surrounding the unauthorized withdrawal, but that 

their repeated requests t o  defendants of  r e l e v a n t  records  were 

re fused .  

PROCE PURA L BACKGR OUND 

This d e r i v a t i v e  action was commenced in April 2003,  alleging 

t h r e e  causes of a c t i o n .  The first cause of a c t i o n  alleged breach  

of fiduciary d u t y  against defendants Board, Dong and Gitomer, f o r  

failing to comprehensively investigate and address the improper 

withdrawal of $150,000 from the Condominium's operating account 

b y  d e f e n d a n t s  Wechsler and N e w  Bedford. The second cause of 

a c t i o n  sought to compel a n  a c c o u n t i n g  of the f u n d s  allegedly 

d i v e r t e d  and misappropriated from the Condominium by Wechsler and 

N e w  Bedford, a determination of sums due to t h e  Condominium, and 

a n  award of c o s t s ,  a t t o r n e y s '  fees, and expenses. The third 

4 

[* 5 ]



5 

[* 6 ]



PLAINTIFF‘S MOTION TO SUBSTITUTE A. ASH A N D  J- ASH AS PLAINTIFFS 

P u r s u a n t  t o  CPLR 1 0 1 5  ( a ) ,  “[ilf a p a r t y  d i e s  and the c l a i m  

for or against him is n o t  t h e r e b y  extinguished the c o u r t  shall 

o r d e r  substitution of the proper  parties.” Since the Surrogate’s 

C o u r t ,  N e w  York County, has gran ted  letters testamentary to A. 

Ash and  J. A s h ,  the e x e c u t o r s  named in t h e  l a s t  Will and 

Testament of R u t h  M i s h k i n ,  and  they have qualified and h a v e  a c t e d  

as co-executors of the deceased‘s e s t a t e ,  they are entitled to be  

substituted as plaintiffs in this action (CPLR 1015 [ a ] ;  gec  also 

Nunez  v Gondrna n ,  2 6 4  A D 2 d  651 [13t Dept 19991; Meehan v 

Washinston, 2 4 2  AD2d 2 8 6  [2d Dept 19971; Macomber v Cisollina, 

2 2 6  AD2d 435 [2d Dept 19961). 

This court has considered defendants’ arguments that A. Ash  

a n d  J. Ash are n o t  p rope r  representatives of plaintiff for 

p u r p o s e s  of substitution, and found t hem to be w i t h o u t  merit. 

Consequently, the motion f o r  a n  o rde r  substituting A .  Ash and  J. 

Ash a s  p l a i n t i f f s  in this a c t i o n ,  and amending the caption of 

this action and all pleadings a c c o r d i n g l y ,  is g r a n t e d .  

DEFENDANTS’ SUMMAR Y JUDGMENT MOTION DISMISSING THE COMPLAINT 

In the first cause of a c t i o n ,  plaintiffs allege breach of 

fiduciary d u t y  against all t h e  d e f e n d a n t s .  They claim that Dong 

and Gitomer breached their fiduciary duty to the Condominium and  

to t h e  u n i t  owners by,  i n t e r  a l i a ,  failing to honestly manage t h e  

financial a f f a i r s  of  t h e  Condominium’s f i n a n c e s ;  failing t o  
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discover a n d / o r  aiding Wechsler and New Bedfo rd  i.n concealing the 

unauthorized withdrawal; and refusing to p r o v i d e  p l a i n t i f f  w i t h  

proper  disclosure regarding t h e  circumstances surrounding the 

unauthorized withdrawal of t h e  $150,000. 

The Board is alleged to have breached its fiduciary d u t y  by, 

inter alia, engaging in the above-stated breaches,  and by failing 

to r e s p o n s i b l y  supervise the Condominium’s officers, 

Dong, Gitomer, Wechsler and New Bedford. The basis of the claim 

a g a i n s t  Wechsler and N e w  Bedford ,  is that t h e y  breached their 

fiduciary d u t y  by, i n t e r  alia, failing to honestly manage the 

Condominium’s f u n d s  and  b a n k  accounts, and by engaging in the 

inappropriate w i t h d r a w a l  of t h e  $150,000 from the Condominium’s 

includiny 

o p e r a t i n g  a c c o u n t .  

The second cause of a c t i o n  seeks  a n  a c c o u n t i n g  by N e w  

Bedford and Wechsler based upon t h e  breach  of their fiduciary 

duties, specifically, the $150,000 unauthorized withdrawal. 

Plaintiffs claim t h a t  defendants have not a c c o u n t e d  f o r  their use 

of the $150,000, nor the source of the f u n d s  with which t h e y  

repaid the $150,000. Finally, t h e  third cause o€ action seeks an 

accounting from New Bedford and  Wechsler for the misuse of the 

Condominium‘s funds to pay t h e  obligations of other buildings 

under s a i d  defendants’ management. P l a i n t i f f s  question a payment 

drawn from Condominium f u n d s  by Wechsler and Bedford,  in or about 

November 2001, of approximately $3,951, made out to “Antler 
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Elec t r i c , "  f o r  work performed at a building located at 445 West 

54th Street, N e w  York  (the 54th S t r e e t  Proposal), which building 

was u n r e l a t e d  to the Condominium, but managed by Wechsler and New 

Bedford. 

Plaintiffs claim t h a t  N e w  Bedford and Wechsler schemed to 

d e f r a u d  the Condominium by concealing the improper use of the 

Condominium f u n d s .  It is alleged that said defendants a l t e r e d  

the 5 4 t h  S t r e e t  Proposal to make it appea r  that t h e  w o r k  was to be 

performed at the Condominium, and that they caused the forged  

p r o p o s a l  to be maintained by t h e  Condominium i n  o rder  to make it 

appea r  that t h e  payment to Antler Electric was proper  

Defendants a r g u e  that t h i s  action should be dismissed 

b e c a u s e :  (1) A .  Ash already reviewed t h e  f i n a n c i a l  records of 

the Condominium; t h u s ,  an accounting is unnecessary; ( 2 )  a l l  

funds known to be misappropriated b y  Wechsler and New Bedford 

have been accounted for and returned to t h e  Condominium; and (3) 

judicial review of t h e  Board's decisions is limited by the 

business judgment rule. 

Defendants claim that the Board obtained redress from 

Wechsler and New Bedford f o r  t h e  misuse of  t h e  $ 1 5 0 , 0 0 0  o f  t h e  

Condominium's funds  by obtaining the r e t u r n  of the $150,000 p l u s  

$ 4 , 2 4 0  i n  i n t e r e s t ,  equivalent to 3 . 4 2 % ,  p r i o r  to t h e  

The Board acknowledges t ha t  t he  expenditure of $ 3 , 9 0 0  to 2 

Antler Electric should not have been paid from the Condominium's 
funds I 
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commencement of t h i s  a c t i o n .  They f u r t h e r  maintain that the 

Board p r o p e r l y  exexcised its business j u d g m e n t  not to sue over 

the additional couple of  thousand dollars of  i n t e r e s t ,  and  t o  

settle the claims against N e w  Bedfo rd  a n a  Wechsler by negotiating 

a proposed  Stipulation of Discontinuance of , t h i s  a c t i o n  (the 

Agreement) w i t h  New Bedford and Wechsler. 

The Agreement, dated J u l y  11, 2005, prov ides ,  among other 

t h i n g s ,  that: "New Bedford s h a l l  pay  to the Condominium t h e  sum 

of $10,000 as reimbursement of  the s a i d  $3,951 and as a d d i t i o n a l  

i n t e r e s t  * * * upon o r d e r  of this C o u r t  dismissing this action 

with p r e j u d i c e . "  It f u r t h e r  s t a t e s  that, upon dismissal of this 

a c t i o n  and payment to the Board of  the $10,000, the defendants 

would exchange general re leases .  D e f e n d a n t s  urge that the 

$10,000 more t h a n  makes up for the $3,951 and the additional 

interest that p l a i n t i f f s  claim should have been p a i d  by  Wechslcr 

and N e w  Bedford. 

It is w e l l  settled t h a t  t h e  drastic remedy of summary 

judgment is a n  exercise i n  i s s u e - f i n d i n g ,  not issue- 

determination, a n d  may not be g r a n t e d  when m a t e r i a l  and  triable 

i s s u e s  of  fact exist (Sillman v T w e n t i e t h  C e n t u r v - F o x  Film Corp., 

3 NY2d 395,  4 0 4  [ 1 9 5 7 ] ) .  C r e d i b i l i t y  o f  t h e  p a r t i e s  is not a 

p r o p e r  consideration in resolving conflicting evidence on a 

motion for summary judgment ( S . J .  Capelin Assocs .  v Globe N t q .  
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Corp., 34 NY2d 338 ,  341 [ 1 9 7 4 ] ) .  Clearly, there a r e  serious 

f a c t u a l  issues i n  t h i s  c a s e  that preclude summary judgment. 
e 

As noted in an earlier decision of this court, while the 

board  of manage r s  of a condominium complex owes a fiduciary d u t y  

to its unit owners (Le vandugkv v One F i f t h  Avenue Apartment 

C O L D % ,  75 N Y 2 d  530,  537-538 [1990]; s e e  also Board of Manaqers at 

Fai rwavs  @t N .  R i l l s  Condominium v Fairwav at N. H i l l s ,  193 AD2d 

3 2 2  [2d Dept 1 9 9 3 ] ) ,  the business judgment rule may be a defense 

to a claim against actions of c o r p o r a t e  d i r e c t o r s  f o r  b r e a c h  of 

fiduciary d u t y  (Hochman v 35 Park West; C o r p . ,  2 9 3  A D 2 d  650  [2d 

Dept 20021  ) I 

However, it is well settled that the business judgment rule 

does not app ly  to boards or individual d i r e c t o r s  who fail to a c t  

in good faith o r  w i t h i n  t h e  scope of their authority (m 
Levanduskv v One F i f t h  Avenue Apartment C o r p . ,  75 NY2d at 538;  

Board of Manaqers of t h e  229 CandQminium v J . P . 5 .  R e a l + v  C O , ,  3 0 8  

A D 2 d  314 [lac Dept 2 0 0 3 1 ) .  The b o a r d  members‘ actions must be 

“ t a k e n  in good faith and i n  t h e  e x e r c i s e  o f  honest judgment in 

the lawful and l e g i t i m a t e  f u r t h e r a n c e  of  corporate purposes” 

(Auerbach v Bennett, 4 7  N Y 2 d  619, 6 2 9  [1979]). 

Based upon a review o f  the record, including t h e  p l a i n t i f f s ‘  

supporting papers  challenging defendants‘ actions, this court 

f i n d s  t h a t  triable i s s u e s  of  f a c t  e x i s t  regarding w h e t h e r  t h e  

moving defendants acted for the common g e n e r a l  interests of the 
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Condominium, within the scope of t h e i r  a u t h o r i t y ,  and in good 

faith. Since t h e r e  i s  a question a s  to whether t h e  moving 
I 

defendants breached their f i d u c i a r y  duty of care and loyalty, it 

c a n n o t  be p r e s e n t l y  determined that the moving defendants engaged 

in the t y p e  of actions that would shield them from j u d i c i a l  

i n q u i r y  under the business judgment rule. Based upon the 

f o r e g o i n g ,  p l a i n t i f f s '  claims s h o u l d  be allowed to proceed to 

t r i a l  (see Michaels on v A l b o r a ,  12 AD3d 648 [2d Dept 2 0 0 4 1 ) .  

A c c o r d i n g l y ,  i t  i s  

ORDERED t h a t  plaintiff's motion is g r a n t e d ,  and t h a t  Allan 

A. Ash and Joe l  S .  Ash, as c a - e x e c u t o r s  for t h e  e s t a t e  of Ruth 

M i s h k i n ,  deceased, be substituted as p l a i n t i f f s  in t h e  above- 

entitled action in the p l a c e  and s t e a d  of p l a i n t i f f  R u t h  Mishkin, 

Individually, and on b e h a l f  of the 155 Condominium, without 

p r e j u d i c e  to any proceed ings  h e r e t o f o r e  had herein; and it is 

f u r t h e r  

ORDERED t h a t  all papers ,  pleadings and proceedings i n  t h e  

above-entitled action be amended by substituting the names of 

A l l a n  A. A s h  and  J o e l  S .  Ash, as co-executors of t h e  e s t a t e  of 

Ruth M i s h k i n ,  deceased, as p l a i n t i f f s  in the place and  stead of 

s a i d  decedent,  without prejudice to the proceedings  heretofore 

had h e r e i n ;  and it is f u r t h e r  

ORDERED that counsel €or plaintiffs shall se rve  a copy of 

t h i s  order w i t h  n o t i c e  of e n t r y  upon t h e  Clerk of the C o u r t  and  

[* 12 ]



upon the C l e r k  of the T r i a l  S u p p o r t  O f f i c e ,  Room 158, who are 

di rec ted  to amend t h e i r  records to reflect such change in the 

c a p t i o n  h e r e i n ;  and it is f u r t h e r  

ORDERED t h a t  defendants’ motion for summary j u d g m e n t  is 

d e n i e d .  

Counsel for the p a r t i e s  are directed to appear for a 

compliance conference in IA Part 15, Room 335,  New Y o r k  County 

Courthouse, 60  Centre Stree t ,  N e w  York, New York ,  on F e b r u a r y  3 ,  

2 0 0 6  at 11:OO a.m.  

This constitutes the decision and o r d e r  o f  t h e  court. 

DATED: 

ENTER : 

HON. W LTER B. TOLUB, J . S . C .  Y 

12 

[* 13 ]


