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SUPREME COURT OF THE STATF OF NEW YORK 
COUN'I'Y OF N E W  Y O N :  IAS PART 8 

JAN ES 1 A FULLER- M OS LEY, 

Plai tit iff, 

-agamt-  Index No. 105 149/00 
Mot. Seq. Nos. 016 

UNlON 'I'HEOLOGICAL SEMINARY; SCORCLA 
& DLANA ASSOCIATES, INC.; BOHEMIA 
ELECTRIC: C'ORT'.; MTRO VOJAR; FOCUS 
LIGHTING, INC.; ARCH I'I'ECI'IJIUL LIGHTNG 
DESTGN; TJTEMAKRRS, TNC.; VENEZIA 
BISHOP Rr PARTNERS, P.C.; JEFF VENEZTA; 
THOMAS RISI-IOP; THOMAS BISHOP 
ARC'IIITECYK, 

D c fc ndan t s . 

SCORCIA & DlhNA ASSOCIATES, JNC., 

Tli ird-Party Plaintiff, 

-against- 

FOCUS LIGIITING, INC; ARCHITECTURAL 
LIGHTING DESIGN; LITEMAKEIIS, INC.; 
VENEZLA BlSHOP Rr. PAR'I'NERS, P.C.; 
JEFF VENEZTA; TJ JOMAS RISIHOP; THOMAS 
BISHOP ARCHITECTS and IP GROUP, 
CONSUI ,TTNG ENGlNFERS, 

TI1 ird -P arty Defciid anls. 

DIANE A. LEBEDEPF, J.: 

Following ;i six-week trial, the omnibus post-trial motion of dcfcndant/thjrd-party 
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plaintiff Scorcia 6r. Diana Associatcs, hic. (“Scorcia”), is before the court, as wcll as the niotion 

of co-defendanl Bohemia Electric COT. (“Bohemia”) to set aside and reduce the jury award for 

past and fuf iii-e p ai 11 an d si1 ffc r i ng . In  add it ion, d e fend anlslt h i d  - p arty de fendan t s Focus Li gli ti ng , 

T i i ~ .  (“T;ocus”), aiid Vcnc7ia Bishop 6r. Partners PC, Jeff Veiieia, ‘I’homas Bishop, and Thomas 

Bishop Aichitects (“Vcnc;lia Rjsliop”), who the jury determined were not negligent, now inove 

for siiiiiiiiai-y J’iidgiiient against Scorcia on thcir clainis for contractual indemnification. 

As relevaill here, plaiiiliKsought daniagcs Tor iiijurics slic sufl‘crcd on July 26, 1900, 

when a chandelier, suspended h n i  thc cciling oftlic lccturc l id1  i i i  thc lmildiiig owned by 

defendant Union ‘I’heological Seminary, Jell lrom a height of approxiiiiately 30 fcct and hit her. 

Defendant Scorcia had been retained to supervise the projcct, and d e h d a n t  Rohcmia and its 

principal owiicr, dcfcndaiit Miro Vojar, had installed [he fixture. Plaintif1 also asserted claims 

agaiiist tlic Scminaiy, tlic arcliitcctiiral fiiiii and its principals (VeneAi Bishop), the lighting 

dcsigiicr (Focus), and the maiiufacturer of the chandeliers (Litemakers, Inc.). 

On March 24, 2005 thcjury rendered a total verdict of$5,870,000 in I‘avor ofplaiiitiff 

Jancsia Fullcr-Mosley, and against de1endaits Scorcia 6L Diana Associatcs, Tiic. (“Scorcia”), 

Bohemia Electric Coi-p. (“Bohemja”), and Miro Vo-jar. The jury apportioned liability 70% 

against Scoicia, and 30‘%, against Bohemia and Mojar, finding tlic rcmaining defendants were not 

iicgligcnt. In csscnce, the verdict appears to have resled upon the evidence that Bohemia and 

Mojar (the electiical contractor and its principal, a liccnscd electrician) violated Administrative 

Codc lirovisions i n  the iiianiicr chosen to hang and install the fixture, as well as that Bolicmia and 

Mojar had aslccd a nuiiiber of questions relevant to p i  oper- inslallalion 10 the cnfity wliicli 

contractcd for Bolicimia to do tlic work which entity had a duty to communicate with othcr 
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defendants hut which failed to do so or answer such qucstions either adequately or at all, Scorcia. 

Scortia had also hiled to make inquiries or coiiimeiits 011 the shop drawings to sccure further 

details. 

‘l’lie branch of tlic motion requesting a collatcral source hearing pursuant to CPLR 4545 

and a CPLR Art. 5 0  13 hcariiig, was withdrawn on tlic rccord on April 26, 2005. 

Scorein’s Molioiz to Sit Aside the Verdict 

The court may sct asidc a vcrdicl aiid direct judgncnt as a iiiatter of law (CPLR 4404[a]), 

X i t  concludes that thcrc is “no valid line of rcasoning and peniiissible infcrcnccs which could 

possibly lead rational iiicii to the conclusion rcached by the jury on thc basis o l  the evidence 

presented at trial” (Cblrcn v. I ~ ~ d Z ~ r ~ u ~ K  Curds, 45 N.Y.2d 493,499 [1978]). ITere, the court firids 

a valid litic of reasoning bascd on sufficient evidence supports the jury verdict against Scorcia, 

and that the verdict is  supported by a fair interprctation of the evidence. As argucd by plaintiff 

and the othcr prcvailing defendants, therc was evidence from which a jury could rationally find 

that Scorcia was iiol only liahlc but actively negligcnt it1 coiiiiection with [he inipropcr 

installation of thc cliandelier. 

I n  particular, therc was cvidcnce that Bohemia rcpcatedly requested information from 

Scorcia’s forcniaii, Ron C‘oslello, on what hardware to iise to install thc chandeliers and that six 

inquirics by thc electiician werc ignored. Evideiice was presentcd which could support a finding 

that Scorcia ihilcti to sirpervisc the hanging ol‘ the chandelier, to obtain its weight, a i d  to rcvicw 

the shop drawings, aiid that these cleparlures wcrc substantial factors in causing tlie accidenl. l‘he 

jury was ciititled to reject thc tcstitiioiiy oIScorcia’s expcrt that Scorcia was not a gciieral 
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conlraclor, and to acccpt thc dciinition of Scorcia as a general contractor in the contract drafted 

by Scorcia. Moreover, in liglit of the evidence froni which tlic jury could find that Scorcia was 

activcly ncgligcrit, the issue of whether Scorcia shoiild be considered a general contractor was not 

d et eiiii i 11 a1 i v e. 

Scorcia’s contentions conceining the indemnification issucs arc incorrect. The issue of 

coiltract iiitcip-elation is for lhe court, and there was nothing in tlic sutiiiiiation given on behalf of 

the architect dekiidaiils thal could havc confused tlie jury, especially since the archilect’s counscl 

appropriately referrcd to tlic portion of the subcontract related to Scorcia’s duties at the site, not 

indemidication. ‘I‘hc rcfcrcncc was fair coiiiinenl and no objcction was made. 

Scoi-cia’s complaints that plainti fl’s counsel attacked Scorcia’s counscl arc suyiising, as 

plaintiffs counsel actcd appropriately as an advocate on behalf of his cliciit arid made no 

uinvairanted or unbir attacks. Scorcia’s numerous other points, including its arguiiicnt that 

evidence of post-accident repairs was improperly excluded, arc similarly without merit and do 

not wairant the 1-elief requesled. 

The request for additional tiinc to obtain the fill1 trial transcript so that the instant motioii 

inay be based on tlic full rccord, is denied as moot. ‘l’lie tinic provided Jbr post-trial motions was 

sufficieiil within thc court’s discretion. The record does not address tlic I‘acl that daily copy was 

ordcrcd h i -  some of the time of the trial and already available lo counscl. 

Finally, givcii the jury Gliding that Scorcia was iicgligeiit in contributing to the accident, 

and the iiideiiinificatioii clause provides for full, not parlial, indcmnilication, in violation of 

Geiicrnl Obligntioiis T A W  $5-322.1, Scorcia’s rcquest ror contractual indemnificatiori against 

Bolicinia iiiiist be denied. 
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Swrc‘iri rrtrrl Uolieniia ’k Rqzceslsjw Rci~ii~ilzir 

As for thc rcqiicsts by Scorcia and Bohemia for rcductioii of the award, thc court 

deteiiiiines tlirit the aniouiit 0 1  the verdict does not dcviate materially froni what would be 

coiisidered rertsonriblc compensation. The jury award included $750,000 for past pain and 

suffcriiig, and $4,000,000 for hturc pain and suffering. Dchdai i t s  argue plainti€flias not had 

surgery, and had a prc-existing degeiieralive arthritic condition with chronic neck pain. Plaintiff 

submitted cvideiice that plaintiff suffered aggravation of pre-existing injuries, new injurics, 

includiiig post-traumatic stress disorder, scars, hcrniated and bulging discs impinging her spinal 

cord and iieiw roots. Shc has had cxtciisivc therapy and fivc surgcries, is still taking anti- 

iiiilaiiiiiiatury and pain medications, her activities arc liimitcd, and she may have to undcrgo a 

fusion operation in thc 1iitLiie; her condition is such that it has not respoiidcd positively to therapy 

011 a continuing basis and may iiol be alleviated by hiture treatment (see opposition, exhibit B). 

The award of future daniages, based on a 34-year period, niay liavc bccii on the high end 

of thc cxpccted range, but has a rational basis in the evidence and iiiay hc consiclei-ed reasonablc 

coitipciisation. The jury was ciilitlcd to assess the niiscry and pain related by the plaiiitiU, assess 

her credibility, and sct damages as they did. The court has carefiilly rcvicwed the cases cited and 

is not persuaded to reach a contrary result oii this branch of tlic molioii. Accordingly, tlic 

inolioiis for reiiiittitur arc dciiied. 

Cot 1 t r ~ i  C Y  I III I It I d i w  I t i  iJicutiotr 

I Jiiion, F ~ C L ~ S  and Veiieia Bishop rely on thc indcniniiication provision i n  the contract 

belween Union Tlicological and Scorcia (section 3.18. l) ,  which provides: 
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To tlie fullest extent permitted by law, the Contractor shall iiideiiiiiily and hold 
haiiiiless the Owner, the Arcliitcct, Architect’s consultants, , ,. lrom and against 
any .. cxpcnscs, iiiclucling but not limited to attorney’s lees, arising out of or 
rcsulting from pcrforniancc of the Work, provided that such ... cxpcnsc is 
atlributable lo bodily injury ... but only to the extent caused in whole or in part by 
negligent acts or omissions of the Contractor, Land/or] a Subcontractor ... 

Givcii tlic juiy’s finding that Scot-cia and its subcontractor, Bohemia, wcrc ncgligent, and that the 

owner and architect were not, the iiideiimilication provisioli is triggered. 

Uiiioii submits cvideiice supporting its claim l‘or reiiiiburseiiieiit ol‘ actual expenses iii the 

amoiiiit o r  $126,664.30, Focus submits evidence supporting its claim for $1 10,000, and Vcnezia 

Bishop submits evidencc supporting its claim for $283,499.20. 

l‘he post-trial motions of Scorcia and Roheiiiia are denied, aiid the judgnicnt submittcd 011 

behalf of plaintiff has bccn signcd. 

Tlic motions of Uiiioii, Focus aiid Veiiezia Bishop for judgiiieiit on thcir c l a im for 

coiitractual iiideiiiiiificalion against Scorcia are granted. No soo~iei. lhan five days afler sei-vice of 

a copy of this order with notice of entry and a proposcd judgnicnt upon Scorcia, the clerk shall 

ciitcr judgment, iipoii tlie presenlation of appropriatc papers, for Uiiioii in the aiiiouiil of 

p”fl’c1e 0 $126,664.30, for Focus i n  thc arnount of $1 10,000, aiid h r  VeneziaBishop i 

$283,493.20. 

This decision coristitutcs the order of tlic court. 

Dated: June 2/, 2005 

J. S . c . 
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