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SCANNED ON 81212005 

SUPREME COURT OF THE STATE OF NEW YORK - YORK COUNTY 

PRESENT: HON. CAROL EDMEAD PART .3( 
01 16084/2001 

RICHARDSON, TIFFANY INDEX NO. 
vs 

MOTION DATE HOUS 1 NG AUTHORITY 

SEQ 6 MOTION SEQ. NO. d8 

SUMMARY JUDGMENT MOTION CAL. NO. 

I ne rollowing papers, numbered 1 to were read on this motion to/for 

PAPERS NUMBERED 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ... 
Answering Affidavits - Exhibits 

Replying Affidavits 

Cross-Motion: r--! Yes b@ No 

Upon the foregoing papers, it is ordered that this motion 

In accordancc with thc accompaiiyirig Meinoraiiduiii Decision, it is hereby 

ORDERED that the motion by defendant New York City Housing Authority for summaiy 
judgment pursuant to CPLR 3212 is g-anted, and the complaint is dismissed; m d  it is fiirlher 

ORDERED that the movant shall servc a copy of this order with notice oi'cntry upon 
plaintiff within 20 days of entry. 

This constitutcs thc decisioii and order of the Court. 
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hidex No. 1 16084-2001 
PlaintiiT, 

-agai 11 st - 

THE NEW YORK CITY IIOUSING AUTHORITY, 

MEMORANDUM DEClSlON 

Considering the horrific underlying circumstances of this case, undoubtedly, anyone 

aware of the undcrlyitig facts of the case would be synipathctic lo the plaintiff. It is hoped that 

the fact that the assailant has becn prosecuted and is cunently incarcerated for his crimes is some 

solace to the plaintiff. Howevcr, this is not the forum to decide thc uiiderlyiiig sexual assault of 

the plaintiff, but the lorum to decide thc negligence issuc of delendant, New York City Housing 

Authority. 

The facts are iiridisputed. 

On Scptciiiber 25, 1998, then 15-year old plaintiff was a tenant in a building located at 20 

Paladino Avenue, New York, New York owricd by the defendant The New York City Housing 

Authority (“NYCHA”) (the “building”). At approximately 8:30 p m . ,  plaiiitiff.left the building 

and returned at approximately 9:OO p.m. Since the entrance door was lockcd and plainliff did not 

havc tlic key, she waitcd outside the building, along with anothcr inan arid her assailmt Mr. Kee. 

Aftcr a k w  seconds, soineone exited thc building, held tlic door open, and plaiiitifl, Mr. Kee, and 

the othcr individual wcre given access to the building arid walked into the lobby. The three of 

[* 2 ]



them waited in the lobby for thc clevator. When thc elevator arrived, thc three of them entered. 

Whcn the clcvator stoppcd at thc sixth floor, Mr. Kcc got ofl: Plaintiff thcii got off at tlie ninth 

floor and walked to her aparttnent. As she was about to knock on her door, Mr. Kee put a kniFe 

to her throat, and look her up through thc building stairway to the sixteenth floor, pushcd the roof 

door opcn, and took hcr to the roof where he sexually assaultcd her. There was no alarm 011 the 

building’s roof doors and no security camera on the roof, There was no lobby guard or sccurity 

camera in the lobby, no sign-in sheet, and the intcrconi security systciii allowing tciiants to 

unlock tlie door fiom their apartmcnts was reported broken two months bdore  the incident. 

Defendant now moves pursuant to CPLR 3212 for summary judgment dismissing tlie 

complaint 011 the ground that NYCHA did not breach its duty to provide minimal sccurity to 

plaititirf and that the allcged ncgligencc was not the proximate cause of plaintiil’s injuries. 

NYCHA argues that plaintiff s own tcstimony establishcs that NYCHA provided an entrance 

door with functioning locks to the building, and therefore, satisfied its duty to provide minimal 

security protections to tcnants. NYCHA l-urther argues that since Mr. Kcc gained access by 

waiting for someone to exit the building, any allegcd negligence of NYCIIA regarding the door 

locks is irrelevant as Mr. Kee did not gain entry through a negligcntly niaiiitaincd door. As there 

is IIO causal coimection bctween the allegcd negligence of NYCHA aiid the assault upon plaintiff, 

plaintif[ f d s  to establish the proximate cause clement of her negligcnt claim. NYCHA further 

contends that contrary to this Court’s earlier conclusion (Lebedclf, J.), any alleged sccurity 

defccts at the building in  addition to the front entrance door lock are irrclevant since those other 

alleged delects are inmaterial otice Mr. Kce is inside the building. And, as to any allegation 

conccniing the lack of sccurity fcatures on thc roof door, Multiplc Dwelling Law prohibits locks 
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on roof doors, and there is no evidcncc of any prior criiniiial activity on the roof to render 

foreseeability an issuc. As to the crime statistics offered by plaintiff, NYCHA argues that they 

f i i l  to show whether the criiiics were committed within the subject building within the Wagner 

Houses, a 23 building development, in which the subject building is located. 

In opposition, plaintiff argues that the ahscncc of visible security measurcs, such as 

cameras or lobby guards, and the presence oPcongrcgating crowds at the front door providcd 

signals to potential wrongdoers that the chances of uiichallcnged admittance were good, making 

the building a target for lorcsccable violent crime as dcmonstrated in the crime statistics. Despite 

being fully aware oPthc majority of attacks in public housing buildings, NYCHA nevcr warned 

its tenants at thc building of this danger, and took no steps to safeguard the building or to 

strengthen access control. Plaintiff claims that ordinarily she would have uscd the building’s 

front door intcrconi and her mother would have aclivated the incchanism to unlock the door and 

waited on the ninth floor for her to a l ive homc. However, the intercom had not been working 

for a couple ofmoiiths. Plaintiff contends that dcspite NYCHA’s assertions, Mr. Kee was an 

intruder, and thc front entrance was negligently rnaintaincd in that the security system, i.e., the 

iiitcrcorii buzzer allowing tcnants to unlock doors for visitors, was often not working, rendering 

tlic fronl door lock an illusory, inel’fectivc security device. ’ Another instance of inadeqtiate 

sccurity contributing to the assault iiicludcs tlic absence oP door alarms for the roof. According 

to plaintill’s cxpcrt, the United States Deparlment olIIousing and Urban Devclopment (“l!llJll”) 

directive “Rcsidciitial Security in Multi-Family Housing” in effect at the time of the incident 

’ The subrnissions indicate that the intercom for the budding was “out of order” as of July 8, 1998, two 
nionthy before the incident, and was not repaired until Novenhcr 10, 1999, over a year aftcr thc incident. 
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rcquires that “Roo[. . . Fire cxits’’ “should be equippcd with a device which sounds an alarm i 1  

opened.” Plaintiff’s expert opines that a roof alarm would have alcrtcd authorities to 

unauthorized activity on the roof so as to cut short the assault. Plaintiff avers that liability must 

be imposed bccause Mr. Kec was a non-resident intruder who entercd thc building via a 

negligently maintaincd, unguarded entrance. By failing to provide tenants an alteniative visitor 

scrccning method whcn the intercom buzzcr was broken, NYCHA improperly foisted its 

responsibility for building security onto any person opening the lobby door, regardless of whether 

that pcrsoii was a tenant, crnployee, or visitor. Moreover, plaintiff argues, the Court (Lebedeff, 

J.) previously dccidcd that the lockcd front door is not, standing alone, sufficient proof of 

adequatc sccurity so as to warrant summary judgment. 

hi reply, NYCHA maintains that since plaintiff failcd to present any proof of actual and 

specific noticc or that ambient neighborhood crime had actually iiifiltraled thc prcmises, or that 

thcrc was a serious risk of infiltration, there is no cvidence that i t  owed a duty to provide 

additional security at thc premises. In any evcnt, the duty to rnaintain sccurity measures must be 

rclated to a specific building itself, and as Wagncr IIouses consists of 23 separate buildings, 

plaintiff Fiilcd to show that there was a foreseeable risk of intrusion at the specific building 

where plaintiff was assaulted. NYCHA also notcs that plaintiffs expcrt’s opinion that the lack 

ofvisible security nicasures makes the building a target for intrudcrs is QSE dixit, arid is 

unsubstantiated by m y  data. NYCHA points out that plaiiitirf failed to annex the HUD directivc 

to the moving papers, and it is not clcar whether this dircctive is advisory or compulsory. 

Further, plaintiII‘s expert’s rcfcrcnce to this directivc as requiring fire alanm fails to distinguish 

whethcr such directive rcfcrs to doors thal are dcsignated as fire exits or roof doors. 
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Analvsis 

At the outset, whcther NYCHA satisfied its duty to the plaintii‘i‘by maintaining 

fiiiictioning door locks at the building is a question le11 uiidecidcd by the Court’s prior decision. 

According to thc piior decision, NYCHA took the position that it could only be held liable if thc 

assailant, Mr. Kcc, gained access to the preniises through a negligeiitly mairitaincd cntrance, aiid 

that since thc front door- lock of the premiscs was functioiial at the time of the incident, summary 

judgment was warrantcd (Decision, pagc 3). The Court howevcr, noting that the bill of 

particulars had not been scrved, nor discovcry completcd, pointed out that plaintiffs claim did 

not rest solely upon tlic condition of the front door (Dccision, page 4). Instead, tlic plaintiff also 

relied on the lack of an alann on the roof door and stairways, and “landlord liability claims may 

be prcinised upon allegations beyond a simplc ‘broken ii-ont door lock’ factual pattern” (Decision 

page 4). Furthennore, tlic Court acknowledgcd that plaintiffs crime statistics “must yet bc put in 

context” in consideration of the foreseeability analysis (Decision, page 4-5). Thcrefore, in 

denying sunmary judgmcnt to NYCHA, thc Court simply articulated aiid li-amed the issucs, and 

did not rule on the issuc of miriimal security. Accordingly, as discovcry is now complctc, the 

issue of whether NYCHA satisfied its obligation to provide miiiimal security is ripe for 

dc t eimin at i o t i .  

I t  is well settled that although landowiicrs are not insurers o r  the safety of those who use 

their prcniises (Florman v City ofNew York, 293 1W2d 120 [ 1 ’‘ Dept 2002]), landlords have a 

L‘comnioti-Iaw duty to take minimal precautions to protect tcnants from forcsccable ham,” 

iiicluding a third party’s foreseeable criminal conduct on the landlord’s preniiscs (Burgos v 

Aqueducl Realty Corp., 92 NY2d 544, 548 [ I  9981; Nnlln~i v Helrmlcy-Spear, 117~~) 50 NY2d 507, 
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5 17; Miller v State @New York, 62 NY2d 506, 5 13 [ 19841). Foreseeability dctcriiiincs the scope 

of the duty once thc duty is determined lo exist, and in cascs arising Prom injuries sustained on 

another’s propcrty, the scope of such duty is defincd by past experience and the likelihood of 

conduct on the part of third persons (Ram Krishnu Muheshwari v Il’he City vJNew York, 2 NY3d 

288, 294 [2004]). Ambicnt ncighborhood crime alone is insufficiciit to establish foreseeability 

(Yuen v 267 Cunul Street Corp., citing, Johnson v Cily, 7 AD3d at 578). Therefore, in ordcr to 

establish the eleincnt of ioreseeability, “a plaintiff is rcquircd to present proof that thc criminal 

conduct at issue was ‘reasonably predictable bascd on the prior occurrence of the samc or similar 

criminal activity at a location sulficiently proximate to thc subject location”’ (Yuen v 267 Curid 

SYreet Cb-p., --- NYS2d ----, 2005 WL 1703570 (NY Sup 2005) citing .Johnson v C’$J oJ’New 

York, 7 hD3d 577, 577-578 [2d Dcpt 20041, guoti~ig Novikova 1’ Greenbrinr Owners Corp., 258 

AD2d 149, 153 [2d Dept 19991). 

It has bccn held that hiictioiiiiig door locks constitutc niiiiiiiial security (see Tcwter v 

S‘ctzilrlkmut, 15 1 AU2d 414 [ 1‘‘ Dept 19891 [whcre plaiiitiPPs assailant followed her into thc 

vestibule ofher apartment building and shot hcr, and tlie lock on the outer door of the vcstibule 

was inoperable, but the inner door’s lock functioned, which plaintiff was attempting to opcn 

whcii shc was sliot, one locked door was sufficient to discharge dcfcndants’ duty to tlie plaiiitilf 

to provide minimal prccautions to protcct tenants fioin reasonably foresecablc criminal acts]). 

Here, it is undisputed that thc front door lock to tlie building was operational on thc datc of thc 

incidcnt, and that the assailant, Mr. Kee, acquired acccss to the building, as did plaintiff, when 

another person hcld tlic door open lor him. 

To establish that NYCHA neglected its duty to iiiaiiitain the intercom system in working 
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order or provide udditional security measurcs under thc circumstaiiccs12 plaintiff presented, inter 

alia, a crime statistic rcporl entitlcd “Wagner Houses Thrcc Year Total Index Crime,” indicating 

the iiuiiiber o r  assaults, burglaries, grand larcenies, rapes, and murders which occurred within 

Wagncr Houses. 

In Yz~en v 267 Cunul Street Corp., a tenant was assaulted upoxi defendaiit’s premises, 

which containcd security measures, including steel cage doors protecting the tcnant’s leascd area, 

screening of delivery pcrsonnel by I-kight elevator operators, Iockcd doors to stairwells, and the 

ability of tenants to lock-out the passcnger elevator. The Court found that plaintiffs submission 

oroverall criiiic statistics for the precinct in which the subject building was located was 

insuflicicnt to deiiioiistrate that the assault ofthe tenant on the sixth floor of the building was 

foreseeablc, so as to defeat suiimmary judgmcnt in landlord’s favor (see also .Johnsort v City of 

N ~ M ,  York, siqra [plaintiff, who was raped insidc defendant’s premises, failed to prescnt proof of 

any rcported cr imcs that occurred in thc subject building or in any idcntifiable buildings or strccts 

in the vicinity ol-thc subject building]). 

Contrary to NYCHA’s contention, it is not necessary that plaintiff present proof of cr imes 

comiiiittcd in the subject building, since casclaw simply requires that proof of “siiiiilar crimiiial 

activity at a location s@cietztZy proximate to tlic subject location.” Howcvcr, there is no 

indicatioii oti the crimc statistic report identilying whether the crimes werc committed on the 

roofs o r  Wagner HOUSCS, as opposcd to other arcas within thc complex, so as to raisc an issue 

fact as to wlicther additional protective measures to locks, i .c. ,  roof alann doors, cameras, or 

2Contrary to plaintift’s contention, the instant motiori is not oiie deemed as u 1-eiiewal sincc the Court 
declined to d c t c i i i ~ i e  NYCXIA’s liability duc to outstanding discovery. 
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lobby guards, wcre rcquired (see e g . ,  Turler v Schildkruzit, 151 AD2d 414 [lst Dept 19891 

[where oiily oiie othcr criminal incidcnt was possibly committed in the vestibule area three years 

prior to the assault on plaintiff, this alone does not provide a basis lroin which the jury could 

inler that there had been recurring criminal activity rcquiring that spccial security measures be 

taken]; c$ J m e s  v .Jamie Towers Housing Co., Inc., 294 AD2d 268 [ 1" Dept 20021 [plaintifls 

have made no showing that general neighborhood crime had infiltrated the housing complex so 

as to require defendant Jamie 'Towers lo provide a higher level of security] j. Therefore, the 

Wagner Houses criine statistics indicatc that ncighborliood crinic had infiltratcd the housing 

coniplcx, so as to rcquire NYCHA to provide nzirzimirm security measures, and the functioning 

door locks provided by NYCHA constitute minimal security. 

I t  is uiidisputcd that although the door lock was functioning on the day of assault, the 

intercoin systeiii was iiiopcrable. In this regard, it has been held that what safety precautions may 

reasonably be required o h  laiidowncr is almost always a question of fact for the jury, taking into 

account such hctors as the seriousncss of thc risk, thc scvcrity of thc potcntial injuries and the 

cost or burden imposed on the landowner by reasoii of cach prccautionary mcasurc (Jenkins v 

E'hmer, 272 AD2d 976 [4'" Dcpt 20001; Bouraee v Luthernn Med Ctr.., 6 Misc 3d 1027 [Sup Ct 

Kings County ZOOS]). However, even assuming thcrc is an issuc of fact as to whether NYCHA 

satisfied its duty to provide minimal or additional sccurity measures at the building, plaintirfmay 

only withstand suininary judgnient by raising a triable issue of fact regarding whether defendant's 

conduct proximately caused plaintifrs injuiies (Burgos v Aqueduct Really C,'ur-?,, 92 NY2d 544 

[ 19981; Miller v State of NEW York, 62 NY2d 506, 509). 

It is undisputed that Mr. Kee entcrcd the building wlncii aiiothcr individual held the door 
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open for him and others. Thus, there is no basis in the record, from which this Court may infer, 

that Mr. Kee would not have entered the building in the event the intercoin system was 

functioning. I n  othcr words, cvcn if the intercom system had been working, when a tenant 

buzzcs in a gucst through thc intercom, it is just as likely that additional people, including 

uninvitcd pcrsons and intrudcrs such as Mr. Kee, might enter the building as when the intercom 

system is not functioning. Further, the position that plaintiff’s mother would have been alerted 

via the intercom systciii that plaintiff was arriving honic, and could have inct plaintiff in  the 

hallway thcrcby prcvcnting the assault, is specul, t’  we. 

Moreover, even assuming an absence of adequate or additional security measures on the 

preniiscs, plaintiffs injurics wcre not the result of such absence, but were caused by an 

independent, intervening criiniiial act (R im  Krishiiu Muheshwwi v The City uf New Yurk, supra 

[criminal assault of plaintiff was an independent act far removed Irom defendants’ conduct and 

broke the causal nexus]). An interveiling act may brcak thc causal ncxus whcii it is 

“extraordinary undcr the circumstances, not foreseeable in the iionnal course of events or 

independent of or fa- removed from the dcfendaiit’s conduct” (Xarn Krishnu Muheshwari v The 

Cily n J N w  Ynrk, 2 NY3d at 295). Here, the Court is constrained to find that Mr. Kcc’s acts 

upon plaintiff were independent and so far rcmoved from NYCf IA’s allcgcd ncgligcncc tlicrcby 

constituting an  intervening act breaking the causal nexus between NYCHA’s alleged failures and 

plaintiffs injuries, 

Accordingly, il is hereby 

ORDERED that the motion by dcfcndant Ncw York City Housing Authority for summary 

judgment pursuant to CPLR 3212 is grantcd, and the coinplaint is dismissed; and it is fui-ther 
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ORDEFED that the movant shall scrve a copy of this order with noticc of entry upon 

plaintiff within 20 days of cntry. 

This constitutes the decision arid order of the Court. 

Hoii. Carol Edmead, J.S.C. 
Dated: August 19, 2005 
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