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Plaintiff, 

-against- Index No, 605823/01 

HALPERN CONSTRUCTION, INC., 2 BROADWAY 
LLC, 2 BROADWAY DEVELOPMENT LLC, 
FREDERICK J. CONTIN, METROPOLITAN 
TRANSPORTATION AUTHORITY, GENERAL 
ACCIDENT INSURANCE COMPANY OF AMERICA, 
CGU SURETY CLAIM, US1 NORTHEAST 
INCORPORATED, and XL SPECIALTY INSURANCE 
COMPANY, 

Defendants ~ 

____I_______________---------------------------------"-----"------------ X 

LOUIS B. YORK, J.: 

Mb"ton sequence number 001 and 002 are consolidated for disposition. 

The plaintiff Curtis Pmition Corporation (Curtis) moves, pursluant to CPLR 3212, for m 

order granting summaryjudgment (a) against the defendants Halpern Construction Co., Inc. 

(Halpem) and General Accident Insurance Company of America (General Accident), in the 

amount of $295,491.23 , with interest and costs, for work performed pursuant to change orders, 

and purchase orders issued by Halpem; (b) against the defendants Halpem and General Accident, 

for damages in the amount of $56,983.38 , with interest and costs, for work perfomed pursuant 

to field tickets signed by Walpern's construction superintendents on the job site; and (c) against 

the defendant General Accident, dismissing the statute of limitation defense, and other defenses, 

pleaded by General Accident in its answer. 
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The defendants Metropolitan Transportation Authority (MTA) and 2 Broadway LLC (2 

Broadway) move, pursuant to CPLR 3212, fof an order grantkg summatyjudgment (1) againdt 

the plaihtiff Curtis on its second cause of action contained in its complaint, and (2) against the 

defendant Halpem “on its second and third causes of action contained in its answer” (&cross 

claims). 

The defendmt Halpern cross-moves, pursuant to CPLR 305 (a) and 1003, for an order 

granting leave to add, as parties defendmt to this action, the Triborough Bridge and Tuhnel 

Authority (TBTA), the Long Island Railroad Company (LRR), the New York City Transit 

Authority QWCTA), and Metro North Commuter Rail Road (Metro North). 

The defendant 2 Broadway, is the owrim in fee, of the oflice building located at 2 

Broadway in Manhattan. ”he non-movhg co-defendant 2 Broadway Development LLC 

(Development), claims that it wm the developer of a project to renovate the building. The 

building was to be occupied by the defendant MTA, and its related entities. In 1999, the 

defendant Halpern entered into two AIA owner/genaal corrtractor contracts qith Developmtht, 

to renovate the building’s bathrooms, and to build a mailroom. Halpern subcontracted with tl~t 

plaintiff Curtis to perform the carpentry work. Halpern claims that it never received pawent on 

its final application and certification for payment, and as a result Halpern has filed two separate 

mechanic’s liens against the premises, one in the amount of $403,743.13 for the work perfomad 

under the bathroom agreemunt, and one in the amount of $138,677.00 for the wurk perfomtd 

under the mailroom agreement. Curtis claims that it fully performed under the subcontract, but 

that it never received payment on the final application and certification for payment. 

The court will first dispose of Curtis’ motion for summary judgment, before turning to 
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the MTA and 2 Broadway’s motion for summary judgment, and Halperh’s cross motidn to add1 

parties. 

In support of its motion for summary judgment the plaintiff Curtis makes the following 

arguments. Halpern and General Accident are liable to the plaintiff Curtis for the work 

performed pursuant to the purchase orders and change orders issued by Halpern. Halpern and 

General Accident are liable to the plaintiff Curtis for the field ticket work performed in reliance 

upon the express authorization of Halpern’s representatives. The parties have been unable to 

locate a written subcontract between Halpern kind Curtis. General Accident’s assertion of the 

statute of limitations defense, is devoid of meiit, because Curtis commenced suit within the time 

required. 

In opposition to Curtis’ motion for s~rnmary judgment, flalpefn md General Accident 

make the following arguments in their inmorandum of law. The instant dispute is simply about 

how much is owed to Curtis. Curtis’ field tickets do not constitute appruved change order wofk. 

There is no evidence that Halpern intended to waive the terms of the purchase order, requiring 

signed change orders for additional work. 

In reply, Curtis makes the following arguments. General Accident fails to oppose Curlis’ 

motion to dismiss defenses. Halpern’s issuance of a change order constituted Halpern’s 

acceptance that Curtis’ work was properly done, and that the amount chafged wai reasonable. 

The owner/developer approved the full amount of Halpern’s final requisition, including all of 

Halpern’s change orders. Curtis is entitled to slunmaryjudgment in the full amount of all of the 

change orders, as revised in the reply, i.e. $291’18 1.23. Curtis is also entitled to partial sumrnw 

judgment for the field ticket work, because Halpem’s project manager authorized the work, and 
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no written contract has been located which requires either a purchase order, or change mdet, 

The proponent of a summary judgment motion must make a prima facie showihg of 

entitlement to judgment as a matter of law, tendering sufficient evidence to eliminate any 

material issue of fact from the case Islllr#an v T w d e t h  CmW -F ox F U C  ’ om,, 3 NY2d 395 

1 

[1957]). The failure to make such showing requires denial of the motion, regardless of the 

sufficiency of the opposing papers -m ‘v. Me d, Cb, 64 NY2d 851 

[1985]). Once this showing has been made, however, the burden shifts to the party opposing the 

motion for summary judgment to produce evidentiary proof in admissible form sufficient to 

establish the existence of material issues of fact which require a trial of the action. Mere 

conclusions, expressions of hope, or unsubstantiated allegations are insufficient for this purpose 

Uuckemm v Ciix ofNew Yo& ,49 NY2d 557 [1980]). 

Here, the plaintiff Curtis has met its burden on this summary judgment motion of 

demonstrating its prima facie entitlement to judgment BS a matter of law and the absence of any 

material issue of fact (Aluarez v Prospact Hoqt, 68 NY2d 320 [ 19861). Curtis submitted 

evidence sufficient to establish that a contract had been entered into between Curtis and the 

defendant Halpern, that the work and materials that were the subject of this lawsuit were supplied 

by Curtis to Halpern, and that no payment was teridered. In response, Halpern’s argument, that 

the absence of a change order, fiorn Halpern tb Curtis, demonstrates that the parties had not 

agreed on a monetary amount foi the work, did hot meet Halpcrn’s burden of demonstrating the 

existence of a triable issue of fact, because it is undisputed that the parties are unable to locate a 

written contract setting forth a requirement that Halpern issue a signed change order as a 

prerequisite to liability. 
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Furthermore, not only did Halpern never question the dollar amount due for Curtis’ work, 

Halpern fully endorsed the amount due by including the subject additional work in Halpern’s 

final payment requisition to the MTA a d  2 Broadway. Thus, contrary to Halpern’s assertion, 

the instant dispute is not simply abaut how much is owed to Curtis. 

Finally, General Accident’s payment bond guarantees that Halptrp will be paid far the 

work performed and the materials provided to the project, and General Accident fails to opposc: 

the motion to dismiss its statute of limitations defense. 

Turning to the MTA and 2 Broadway’s mution for summary judgment dismissing both 

Curtis’ second cause of action, and Halpern’s cro8s claims (second and third causes of action), 

the MTA and 2 Broadway make the following arguments. Halpern did not have a contract with 

either the MTA or 2 Broadway. Rather, Hdpern had a contract with the co-defendant 

Development. A party to a construction contfact cannot recover from an owner on a quasi- 

contractual theory, unless the owner has obligated itself to pay for the improvements. A claim 

for unjust enrichment, cannot be maintained in the face of a fully performed vvritten coneact that 

covers the dispute, Halpern did not have 2 &adway’s conserit to the performance of the work, 

required under the Lien Law. The MTA directed the work only as agent for its related agencies, 

which were to be the tenants of the building. 

In opposition to the motion, the plaintiff Curtis makes the following arguments. The 

MTA’s participation in the construction process through its construction rnmager, approval of 

purchase orders and change orders, and withholding of payments due Curtis, entitles Curtis to 

pursue a quantum meruit claim against the MTA. Curtis has a claim against the MTA for unjust 

enrichment, to the extent that the MTA continues to hold retainage that would otherwise be paid 
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to Curtis. 

Also in opposition to the motion, the defendant Halpern makes the following argumeflts. 

Halpern’s work, under its bathroom and mailroom agreements with Development, was intdnded 

to be part of the scope of work delineated in a slparate coordinating and monitoring agreement 

entered between the MTA and 2 Broadway. n e  coordinating and monitoring agreement was 

specifically referenced in Halpern’s agreements with Development. Pursuant to well eettled 

principles of agency law, the MTA is liable to Halpem, because it was the true party in interest to 

Halpern’s agreements with Development. Equity imposes a duty to pay. 2 Broadway’s consent 

under the Lien Law is implied. The MTA had the only say in whether Halpem got paid at all. 

Every single check that came to Ralpem for the work, came from the MTA. 

In reply, the MTA and 2 Broadway make the following arguments. The existefm of a 

valid and enforceable contract precludes Halpm’s ahd Curtis’ recovery in quasi contract, The’ 

MTA never expressly consented to pay forHdpern’s work. The MTA did not receive any 

benefit fkom either Halpern’s or Curtis’ work. 

Here, Halpem’s performance, pursuant to a valid written agreement between itself and 

Development, the scope of which clearly coverfi the dispute, precludes any racovery by Halpern 

in quasi contract (Clark-Fitmatrick V hrg&md, Railroad C w  any, 70 NY2d 382 [1987]). 

Therefore, the MTA and 2 Broadway’s motion to dismiss Halpern’s second cause of action 

against them, must be granted. 

However, the motion to dismiss Halpern’s third cause of action, seeking to foreclose its 

mechanic’s lien, must be denied. In order for a contractor, who performs labor, or furnishes 

materials for the improvement of real property, to have a lien for the value of such labor, it is 
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necessary that the owner consent to the futnishing of the labor and materials (Lien Law 9 3). An 

owner may be deemed to have consented, where some affirmative act, or course of conduct, 

establishes confirmation (GCDM, xXonwo~,h  c, v GJF C o n s t m ~ ~  C omL, 292 AD2d 495 [2d 

Dept 20021). In the inst&t case there is a triable issue of material fact concaning whether 2 

Broadway may be deemed to have consented to Halpern’s work. The facts demonstrate 8 course 

of conduct and affirmative acts, including the existehce of the coordinating and monitoring 

agreement, tending to establish conhnatiorr. ’ Therefore, the motion for summary jwdgmGtrt 

dismissing Halpm’s third cause of action to foreclose the lien, must be denied. 

I The motion for suqmaryjudgment dismissing Curtis’ second cause of action for quantum 

meruit and quasi contract must be granted. As stated above, the existence of the AIA 

ownerlgeneral contractor agreement, between Halpern and Development, precludes my recovery 

in quasi contract. 

Finally, the defendant Halpern’s crosslmotion, pursuant to CPLR 305 (a) and 1003, for an 

order granting leave to add, as parties defendant to this action, the TBTA, the L a  the 

NYCTA, and Metro North, is denied with leave to renew on proper papers, including a copy of 

the preliminary cmfurcnct order, domanstrating that the motion to add parties ww timely made 

mll y Citv of New Yo& , 2  NY3d 648 [2004]). 

Accordingly, it is 

ORDERED that Curtis’ motion is granted and the Clerk of the Court is directed to enter 

judgment in favor of the plaintiff Curtis Partitioa Corporation and against the defendahts Halpem 

Construction Co., Inc. and Gweral Accident hsurance Company of America in the total amount 

of $348,164.61, together with interest as prayed for allowable by law at the rate of 4% per annum 
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(public Authorities Law 4 1276 [ 5 ] )  fiom the date of May 5,2000 until the date af entry of 

judgment, as calculated by the Clerk, and thereaftet at the statutory rate, together with costs arid 

disbursements to be taxed by the Clerk upon submission of an appropriate Bill of costs; and it is 

further 

1 

ORDERED that General Accident’s af€u-rnative defense of statute of limitations is 

dismissed; and it further 

ORDERED that the defendants Mebopolitan Transportation Authority and 2 Broadway 

LLC’s motion for summary judgment is granted to the extent that Curtis’ second cause of action, 

and Halpern’s second cause of action, are severed and dismissed as against the defendants 

Metropolitan Transportation Authority and 2 Broadway LLC, and the Clerk is directed to enter 

judgment in favor of said defendants; and it is further 

ORDERED that the remainder of the Action shall continut; and it is M e r  

ORDERED that Halpem’s cros~  motion to add parties is denied with leave to renew on 

proper papers. 

Dated: ’ _ ’  . 
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