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I’ 1 ai titi ffs. 

- ;I gai I1 s t - 

DE Keiidaiil. 
X ........................................................................ 

I Icrman C ’ d i n ,  J .  

Pliiititiffs tiiovc (scq. IN). 0 1  0) to compel the production ol‘ccrtain documciits 

withheld by dofcndaiit on ohjcctions of ovcrbl-cadth, hiirdciisoriicriess, and irrelevance, CPLR 

3 124. 

‘IIK factual backgrouid of tliis iiwttcr is fully set forth in thc co~ir-t’s decision and 

ordcr, clatcd Octobcr 3, 2003, and prcccding dccisions; as well as in the court’s decisiuns i ~ n d  

orders i n  a co i i i  pan i oii action cn t i t led f’rzidcwticd S c c w  itic7.s CSrcdif C-’ot.p., L LC:I v TWVLY Toons, 

Inc-. (index No. 603 1 12/02). Familiarily therewilh is presumed. 

The Kelrrtd Actiotis: 

‘i’his aclion was comriienccct shortly aftcr I’rudenlial’s co~iiiiieiiceiiient of the 

companion case. In lhal action, I ) r ~ ~ h l i d  soiigtit ii)rcclosure ol‘its security interesl in 

collatcralizcct assets o F  ttic ‘ IVT cnli tics hascd 011 at1 outstanding indebledtiess ol’mort: tliaii 

$ I ~,OOO,OOO.OO. Hy dccisioii and ordcr- in thc coriiparaiori case, dated Scptcmbcr 23, 2003, the 

court granted Prdcntial’s motion for summary judgnicnt and dircctcd a turn-over 01‘ the 
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collatcr-alizccl nsscts ( r - r f f J  5 AD3d 226 I 1 Tkpt 20041). ‘I‘he assets, consisting of copyriglitcd 

and tradcinarkcd iiiusicd works, have remniiiccl iti Prudcntial’s possession, and under its 

supervision m d  contrul, since that tirnc. No public or private sale of the assets has occurred. 

The TVT entities commenced this action, claiiiiiiig various breaches by Prudential 

of. [lie parties’ Febi-uary 1 9, 1 CNC), loan-rclakd agreements, and related c i i~ ises of action. By 

decision and order dated Octohcr 3, 200.3, the coul-1 granted Prudential’s motion to dismiss h e  

originul coiiiplaini with lcavc to  replead one surviving cause of action, alleging that l’rudential 

b ~ ~ h e d  I ,cxaii Agr-cement $ 2.0 by Liiling to remit ccrtain Cash C:ollatei*Ld and I .ockbox deposits 

to the ‘I’V‘I’ entities (l$j’J X AD3d 134 I 1 ‘I 13cpt 20041). 

The TVT eiititics scrvcd mi amended complaint rcplcading lhe fiiregcring c:iusc ol‘ 

aclion, ;is ;i second caitse (:)I> iaction, and adding a lirsl which csscntially asserts that Pi.udcntia1 has 

iio right to retain the collntcral indefinitely without any  lorcsccablc plan to dispose of it, in :I 

c(~ii~iI~cr-cially rciisnnablc manner, and, thereby, cxtiiigiiish thc debt Lo lhe extent of tlic procceds 

011 sucli disposition. ‘I’hc claim is succinctly put in paragraph I O  of the amended complaint 

((.jutckunst Aff. Ex. I ): the IJCC “ d ~ i l y  to act in :i coiniiicrcially reasonable maruicr requires 

Prudential to procccd with the required disposition witlioul: undue delay.” 

I’rudential moved (seq. 110. 008) to dismiss thc first cause ol‘aclion. ‘Jlic c.csc~icc 

of Prudciitid’s position was summed up  in its counsel’s letter to plaintiffs’ counsel, dutcd 

November 19, 2003: “l’rudenlial niay dispose of tlic C‘ollatcrrtl at any time and in any way it sccs 

t3” (Kicly Aff. [motion scq. no. 0081 Ex. I3 at 2). By decision and order dated Septembcr 14, 

2005 (the “Ycpt. 14”’ Order”), the court denied (he motion, holdiiig, iritcr alilr, that:  

Prudential may not disposc of tlic C’ollatcral at  any time and in any way i t  sees lit. 
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Modern coiiiinercial law placcx certain rcxponsibilit.ies on the crcdjt.or and vests thc 
deblor with certain righls vis-a-vis the collateral, even post-defhll and seizure. 
Pruderitial has bccri. in possession d’ h c  collaterd Lor ncarly two years. Dilring this time, 
it lias becn cxploi ting those assets, Iawliilly, as pcrniitted by the court’s decision and 
order in the compa.nion c ; ~ ,  da.ted June 7, 2004 (cifjU I I; ALl3d 192 [ 1 Ikp t  20051). 
Howcvor., il milst proceed to licpida.te or manage [he assets in  ;I reasonable time. 

(Sept. 14Ih ( M e r  at 4 [hotnutcs omitted].:) 

l.’IaintiLls sorvcd CL demand for documents, datcd July 9, 2004, conlaining iiine 

spccific demands (Nolicc of Motion Ex. 13). ‘Ihe first fivc relate lo tlic fir-sl c;Iiisc of action ol‘ I-hc 

amendcd complaint, alleging fai lure io  dispose of the col lateral in ;1 coiiitiicrcially reasonable 

manncr, which tlic Sept. 14’” Ordcr sustaincd. They rcad as hllows: 

l .  All L)ocuments or Coii7lnuiiicatioiis concerning or relating to any actual or 
contcmplated sale, assignmcnt, lease, or any other disposition of thc Asscts by 
Prudential, including hut not limitud to all corrcspoliderice, tcriii sheels, and drall 
ngrecmcnls. 

3. All Docunxnts or Comrnunicatiniis conccrnii3.g or relating t.o any  e1h-t  by 
Pn~lential to hire a lhird party to maiiage the Assets. 

3. AI1 Ilocuments sufficient to show any and all steps t d m i  hy I’rudciitiiil to exploit 
the Asscts froin September 23, 2003, to Lhc present.. 

4. .A I I D wu m c lit s or C o t i l  iiiunica t i o ti s c o lice r n in g or re I at i 11 g to the 111 anagcmen t , 
distribution, manurhcturc, licensing, or other cxploitalion of the Assets, including 
biil not limited to all correspondencc, term sheets, and draf‘t agrcemenls. 

5.  ,411 Docuniciits or C‘omlnunicatioiis concerning any disposition of the Assels, 
including but not 1 jmited to all correspondence5 tcrni sheets, and draft agreerncnts. 

1’rudent.ial scrvcd objections and responses, datcd August 6, 2004 (Notice ol‘ 

Motion Ex. C>. 111 addition to objections ol‘ovcrbreadth and burdensomeness, it oh-iecled to the 

foregoing demands on tlic primary ground that they arc “not relevatit to any cause or action, issue 
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ur defense remaining in this action and is not inalerial o r  ncccssary to the prosecution or defcnse 

ol’thix ;1cti011” (id, at 3 - S ) . ’  The ‘TVT cnlil.ies riow ~iiove to compcl compliance wilh tlic 

loregoing dcmaiids. 

Disccmiun : 

“Thcrc shall hc fidl disclosure of all mnttcr inatcrial and ncccssary in thc 

prosecution o r  dekiisc ol‘aii aclion, regardless of the burden of proof. . . .” (C‘PLK 3 I 0 1  [a].> 

“The words, ‘mal.crial xid necessary,’ arc . . . to be inl:crpr.etcd liberally lo rcquiro discl.(~sur.e, 

iipoii request, ol‘ m y  Idcts hearing on the conlrovcrsy which will assist preparalion for trial by 

sliarpening thc issues and reducing delay aiid prolixity. ‘l’hc test is one of iisefulness and rcaso11.” 

( . ~ / / L ? } I  17 ( ‘ t ” ( ~ ~ ~ i ~ ~ l ~ - ( - , ’ ~ ~ / / i i ~ ~ .  / ’ I / ? ? / .  I ‘o.. 21 NY2d 403, 406 11 9681.) 

Prudential’s objcclionx were interposcd prior lo this court’s September 14, 2005, 

clcnial of its I-chted inotion l.o dismiss the h t  c;iiisc of action. Tlic Sept. 14“’ Order i~plicld that 

causc of action, sulject to proof. The Order held [hat Prudcntial docs nut possess an uiifctlered 

righi to hold the C‘ollateral., indefjtiitely, without any statcd plan for its final disposition. While 

the court acknowlcclged P1-udcnt.ial’s discretion in prepai-ing or processing (he Chllatcral, pr-c- 

disposition (Sept. 14‘” Order a t  S), it also rccognizcd TV‘l”s compcting rights under IJCC Article 

$1 (id, pcrssirn), 

In accordance with the Scpl. 14“’ (hder, the court finds the document demands 

rclcvanl to the issuc oi‘ Prudential’s cominerci;il rc;isoii3blenesx, raised in thc tirst cause of 

action. “Every aspect o1;a disposition of collateral, including the method, maiincr, time, place, 

As lo Ilcmancl No. 3, Pruden.tial also objec1.s on lhe ground of vagueness (Nol.icc 1 

olMotioii 1.x. C at 4). 
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Accordingly, it is 

Ol<l)El<El) h a l  plaintin's' niotioii to coinpcl the production of non-privileged 

documents respoiisivc to thc firs1 live dei~iands of tlicir l<cqucsls l'or the Production of 

L)ocunicnts arid 'I'hings, d a k d  July 0, 2004, i s  grantcd; and il is lirrther 

ORDliKIII)  that such prodirciion sllall O C C L I ~  110 later Ihan twenty days from thc 

datc of service ol' notice ol'ciitry hcrcof on defencianl's coimsel, uiilcss mtcnded by plainti fli or 

liirther order of'the court. 

Dated: Septcnibcr- 28, 200s 

E N T E R :  
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