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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PART c(L 
Jus tfe I 

MOTION SEQ. NO. dbs 
- v -  

MOTION CAL. NO. 

The following papers, numbered 1 to were read on this motion tolfor 

I PAPERS NUMBERED 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ... 

Answering Affidavits - Exhibits - 

Replying Affidavits 

fi: F Cross-Motion: Yes f l  No 

Upon the foregoing papers, it is ordered that this motion * 

/ 

/-#y 
‘ON, RICHARD , j~ovy~, ,,, 

I 

J. S. C. 
Dated: 

I 

Check one: % FINAL DISPOSITION n NON-FINAL DISPOSITION 

Check if appropriate: D O N O T P O S T  

[* 1 ]



SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK : 1AS PART 56 

Index No. I13528/03 

X _-_-_-___--__--___-______________I______---------~--------------~--- 

IVAN DIMTCH, individually and on behalf 
of others sim.ilarly situated, 

P 1 ain t i ff, 

-against- 

MED-PRO INC., ALBERS MEDICAL 

DRUG COMPANY, and KITE A D  COIIPOIL4TION, 
DISTRlBIJTOI1S INC., H.D. SMlTH WI-TOLESALE 

Llc fendan t s . 
x .................................................................... 

RICHARD B. LOWE, 111, J.: 

Motion sequence numbers 00s arid 006 are consolidated for disposition. 

In motion sequencc number 005, plaintiff Jvaii Diiiiicli moves for reiiistatemcnt of his 

causc of action for fraud and for certiiication of a nationwide class and a New York Statc sub- 

class. hi motion sequence number 006, defcndant Rite-Aid Corporation (Rite-Aid.) moves for an 

ord.er, pursuant to 22 NYCRR 3 I30- 1.1 , granting it costs and attorneys' fees incurred in 

responding to plaintifi's niotioii for reiiistatcmcnt ofthc fraud cause of action and for class 

certification. Defendant H.D. Smith 'Wholesale Drug Company (1f.D. Smith) cross-nioves for 

costs and. attorneys' fees incurred in responding to plaintiffs motion. 

This case irivolvcs thc sale, and. later recall, by Rite-hid of Lipitor pills, somc of wliicli 

may have been counterfeit. Lipitor is a drug approved by the United States Food and Driig 

Agency (the FDA) for treating elevated cholcsterol levels. 

O J ~  May 23,2003, thc FDA announced that defcndant Albcrs Medical Distributors, lnc. 

(,Albers) voluntarily recalled t h e  "lots" of counterfeil 90-count. bottles of 10 milligram (mg) 

Lipitor tablets. Sdxequently, oii June 3, 2003, the FDA aiinounccd that additioiial 10-mg and 
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20-mg Lipitor pills werc counterfeit. H.D. Smith purchased at least some of those counterfeit 

pills from Albers, and, in turn, sold them to Rite Aid, through John Dillaway of Medical 

Specialty. During thc recall perjod, Rite Aid purchased over 2 inillioii ten-iiiilligram, and over 

400,000 20-milligrani, Lipitor pills from H.D. Smith, somc of which werc couiiterfcit.' 

On May 23, 2003, H.D. Smith iss.u.ed a recall iioticc regarding the 1.0-rng pills. On May 

3 1, 2003, and June 6, 2003, Rite Aid issued notices to its CListomcrs, iiidicating that ccrtain lots 

of the Lipitor were being recallcd by the wholesalers, and requcsting that the pills be returned to 

Rite Aid for rcplacernent. Tbcre is no evidence that the counterfeit pills containcd any harmful 

ingrcdients. 

In his complaint, plaiiitifi-Ivan Dimich, a rctired physician, allcges that on or ab0u.t May 

9,2003, he purchased a 60-tablet bottle of 20-mg Lipitor from a Rite Aid pharmacy, which was 

prescribed for hiin. The complaint further alleges that, in June 2003, plaintif1 received a rccall 

notice from Rite Aid for the Lipitor indicating that thc pills wcrc counterfeit, but that by the time 

hc reccived the notice, he had consumed most of the pills. The cornplaint allegcs that when 

plaintiff returned the unused pills they were rcplaccd by h t c  hid,  but that Rite Aid did not 

reimburse him for the pills which he liad taken. 

According to Rite Aid, during the recall period it purchased 2,972,160 10-mg pills and 
432,000 20-mg pills from J4.D. Smith. Not all of those pills were actually consumed by 
purchascrs. Of that amount, 144,405 10-mg pills and 1 1,682 20-mg pills that were in Rite Aid 
phannacies at thc timc of the recall were returned to 1i.D. Smith. h2 addition, as of Novcmber 
2004, Ritc Aid had 42,687 10-rng pills and 13,374 20-mg pills in its possession in thc original 
bottles that were never sold to customcrs. The remainder of 2,785,068 10-mg pills and 406,944 
20-mg pills were co-minglcd with other Lipitor pills purchascd from other wholcsalcrs or from 
Pfizer. During the recall period, a total of 9 , 5 6 2 3 6  I 0-mg and 7,12 1,523 20-mg co-rningled 
Lipitor pills were sold by Rite Aid. Thus, the potentially couiiterfcit pills constituted 
approximately 19% of th.e Lipitor pills sold by liitc Aid during that pcriod. In addition, Rite Aid 
successfu.lly recalled more than 3 million pills from pharmacy customers. 
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In response to discovcry, plaintiff's allegations changed in several respects. In his 

deposition plaintiff stated that the prcscription for Lipitor was not written for- him, but rather foi- 

his wife, Alexandra Dimich, who also takcs the medication. IJc furthcr stated that his wife, who 

is a physician, at tinics obtained saniples of Lipitor from Pfizer, thc manufacturer, and that both 

plaintii'f and his wife oftcn shared the pills purchased with a prescription. Plaintiff estiinated that 

he and his wife each uscd approxiniately ten pills from tlic 60-pill bottle which was the subject of 

thc recall notice. 

Ln response to intcrrogaton'cs, plaintiff stated that he was currently taking two 20-mg 

tablets of Lipitor per day; however, at deposition he statcd that, bccause his cholesterol level bad 

gone down, he occasionally took orily onc pill per day. Also in response to intcrrogatories, 

plaintiff stated that tlic price of the allegedly counterfcit Lipitor was $50; however, in his 

dcposition hc stated that the Lipitor that he purchased oil May 9, 2003, was covet-cd by medical 

insurance, and that, at that time, the co-pay was $15. 

Plaintiff brings this action on his own behalf, and 011 behalf of a nationwide class and a sub-class 

ofpersons in New York State who purchased counterfeit Lipitor tablets, €rom the first date that 

the counterfeit Lipitor was placed into the stream of comiiicrce, until the present. The original 

complaiiit -asserted causes of action for fraud, brcach of express warranty, violation of New 

Y ork's consumer fraud statute, and negligent misrcpresentation. On June 14, 2004, howcver, this 

court disrnisscd plaintiff's cause of action for fraud as completely CoIiclusory, without prejudicc 

to plaintiff seeking reinstatement of that cause of action, if evidencc were uncovered that 

provided a sufficient basis to sustaiii the causc of action. In that dccision, this court natcd that 

plaintiff had cven failed to allegc that either- Rite Aid or H.D. Smith were aware of the fact that 

3 

[* 4 ]



the Lipitor pills which they had purchased werc counterfeit. The relicf requested in thc 

complaint includes a permanent injunction prohibiting defendants from deceptively packaging, 

distrjl-tuting, and marketing counterfeit Lipitor; thc establishment of a constructivc trust of 

monies received by defcndants fiom the salc and distribution of counterfeit Lipitor, to 

compensate plaintiff and the class members; the establisbi~ient of a medical inonitoring program 

for persons who took thc counterfeit Lipitor; compensatory and punitive damages for plaintiff 

and all class members; and compensatory and treblc dainagcs for plaintiff and meiiibers of the 

New York sub-class. Plaintiff lias apparently now withdrawn his request for a medical 

monitoring program. 

MOTLON TO REINSTATE CAUSE OF ACTION FOR FRAUD 

Plaintiff moves to reinstate his causc of actio11 fur- common-law fraud. Because the fraud 

claim was dismissed as fatally conclusory, it is appropriate to treat plaintiffs motion to rcinstate 

as though it wcre a motion to amcnd the plcadings. The court is, thercfore, obliged to considcr 

whether thcre is now a sufficicnt evidentiary basis for plaintiff's claim for fraud. For, although a 

motion to amend pleading will bc freely granted, it may be denied where the claim is lacking iii 

mcrit. Shuroiz Avu & Co. v OLytnpic ~~UWCI-A.~SUL' . ,  259 AD2d 315 (1" Dept 1999). A copy of 

the proposed amended pleading should bc supplied with motivii to amend, and thc motion may 

be denied where the party seeking lcave fails to do so. Ferdiriund v Creccu & Blair; 5 AD3d 538 

(2d Dept 2004). 

hitially, plaintiff failed to submit a proposed amended coniplaiiit with his motion to 

rcinstate his cause of action for fraud. Instcad, he d i e d  on allegations contained in the affidavit 

of his attorney, Robert L. IIerbst, in which Hcrbst claimed that therc is now sufficient cvidciice 
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that defciidants knew that the recalled Lipitor was counterfeit, and that they, noiicthelcss, placed 

it into the stream of coinmerce, to support a causc of action for fraud. Jjerbst further stated that 

tlicre was evidence that defendants Albers and H.D. Smith both engaged in "criminal fraudulent 

misconduct concerning the sale and distribution of' counterfeit Lipitor" (Herbst Affidavit 7 30) 

and that Douglas C. Albcrs, Albers' chief'executive, and an 1-1.0. Smith employec had both 

asserted the Fifth Amendment privilege not to testify in response to questions concerning their 

knowledge of the counterfeit nature of the Lipitor their companies sold. Herbst contends that an 

adverse inference can be drawn against Albers and H.D. Smith based upon the assertion of the 

Fifth Amendment. 

Herbst also asserted that Rite Aid had failed to review the pcdigce documentation 

relaling to the Lipitor, in violation of Rite Aid's own practicc and industry practice, and that its 

fiiilures could support a reasonable inferencc that Rite Aid was aware that the Lipitor it 

purchased, and thcn sold, was counterfeit. Hcrbst did not, however, provide any evidence of 

either Rite Aid's, or the industry's purported practices, and merely cited 2 1 USC $ 353 (e )  (1) (A) 

as the basis of his assertion that Kite Aid is required to check the pedigcc of the drugs it 

purchases. 

Defcndants correctly objected to plaintiff's failure to submit a proposed amended 

complaint with his motion. ln response to defendants' objection, on reply, plaintiff belatedly 

subrnittcd a proposed amended complaint which amplificd, somewhat, the allegatioiis containcd 

in I-Ierbst's affidavit. Normally, the court would not consider the proposed pleading submitted 

with reply papcrs, because defendants were not afforded an opportunity to respond to the 

allegations contained thercin. As a practical matter, however, at least two of the defendants 
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effectively responded in coiinection with their motion and cross motion for sanctions, in motion 

sequcnce numbcr 006. Thc court will, there€ore, for economy's sake, considcr the substance of 

thc issues raised by the proposed aiiicnded plcading, with respect to those two defcndants. 

The proposed cause of action for fraud generally alleges that the defendants knew that the 

Lipitor in question was tainted, yet placed it in the stream of commerce where it was sold l o  

plainti€f. Jt further allcges that Albers and T1.D. Smith engaged in fraudulent misconduct 

concerning the sale of counterfeit Lipitor; that Albers cmploycc, Paul Kriger, arranged to make 

"kickback" payments to H.D. Smith cmployec, Diane Coelyn,' as part of the counterfeit Lipitor 

schemc; and that Albers chief cxecutivc, Douglas C. Albers, Krigcr, and Cocyln have asserted 

their Fifth Amendment privilcge in response to questions concerning the counterfeit Lipitor. 

With respcct to Rite Aid, the proposed amended complaiiit alleges that "Ritc Aid solicited 

a fdse lctter from H.D. Smith stating 'all Lipitor products included in our repack program, which 

we supply, has been purchased directly from the maiiufaclurer or another AD (Authorizcd 

Distributor) of the manufacturer.'" Proposed anicnded cornplaint, 7 35.3 The anicnded 

complaint also alleges, on information arid bclief, that Rite Aid employee, Jeanctte Buck, 

provided the prccise false langmgc for the lctter, and that H.D. Smith knew that the lctter was 

false because of thc pedigree documents it posscssed coiicerning the Lipitor. In support o€ that 

allegation, plaintiff relies on the dcposition of H.D. Smith employee, John Dillaway. Plaintiffs 

011 April 16, 2004, Coelyn plcadeci guilty tu mail fraud and wire fraud in connection 
with that scheme. United Stutes v Coeyln, No. 03-0396-01 -W-CR-DS, D Ct, WD Ma. 

On March 5 ,  2003, H.D. Smith faxed a letter to Rite Aid which stated: "To Whom It 
May Concern: Be advised that all Lipitor products included in our repack program, which we 
supply, has been purchased dircctly €ram the maiiufacturer or anotlicr AD (Authorized 
Distributor) of the manufacturer." 
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counsel, Brandon L. Garrett contends that, according to Dillaway, "Ritc Aid specifically asked 

for a false 'rcpresentation' that H.1). Smith purchased thc relevant product dircctly from an 

authorized distributor or manufacturer, and that Dillaway simply transcribed such language 

proposed by the Rite Aid cmployec." Reply Affinnation of Brandon L. Garrett, dated December 

28, 2004,q 10. 

In opposition to the iiiotion to reinstate the fraud cause of action, Rite Aid contciids that it 

had iio obligation, pursuant to 21 USC 8 353 (e) (1) (A), to obtain the pcdigrec of the Lipitor it 

purchased. Section 353 (e) (1) (A) states as follows: 

(l)(h) Each person who is engaged in tlic wliolcsale distribution of a drug subject 
to subsection (b) of this section and who is not tlic rnaiiufacturcr or an authorized 
distributor of record of such drug shall, before each wholesale distribution of such 
drug (including each distribution to an authorized distributor ofrccord or to a 
rctail pharmacy), providc to the person who reccives thc drug a statement (in such 
form and containing such information as the Sccretary may reyuirc) ideiitifying 
cach prior sale, purchase, or trade of such drug (including the date of the 
transaction and the names and addresses of all partics to the transaction). 

21 USC 353 (e )  (1) (A). 

Section 353 ( e )  ( I )  (A) is plainly addressed to wholesale distributors, not to retailers, and 

docs not place any particular obligations on the latter. Tt is u.ncontestcd that 1I.D. Smith is an 

authorizcd distributor of Lipitor, and, therefore, had n o  obligation, pursuant to section 353 (e) (1)  

(A), to provide a statemcnt regarding each prior purchase or sale of the pills to Rite Aid, and Rite 

Aid had no concomitant obligation to seek such information. Nor has plaintiff provided any 

evidence of an industry practice requiring Ritc Aid to obtain such information, that Rite Aid 

violated. 

Rite Aid contends that, rathcr than supporting allegations of fraud by Rite Aid, I-Ierbst's 
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statemcnt that "H.D. Smith ... misrepresented the origin of the Lipitor to Kite Aid" (Herbst 

Affirmation, 71 24), in fact supports an iiifereiice that Rite Aid actcd in good faith when it 

purchased the Lipitor. Rite Aid is corrcct that Hcrbst's affirmation does not contain sufficient 

evideiice to juslifjr reinstatement of fraud allcgations against Rite Aid. 

With respect to the allegations in plaintiff's proposcd amendcd complaint concerning the 

letter allegedly requested by Rile Aid, relevant portions of the transcripts of both John Dillaway 

and Rite Aid employce, Jeannette Buck, indicate that Dillaway never characterizcd the allegedly 

rcquestcd representation as false. Buck testified that she did not recall requesting the lctter and 

denied having written the letter hcrself or having requested any specific language. Evcn 

assuming that Buck did request thc letter, and the language in question, there is no evidcnce 

iiidicatiiig that she believcd it was false. Rather, Buck stated that she did recall that Dillaway 

told her that the Lipitor was either purchased directly from the rnanufacturcr or from an AD. 

Deposition of Jeannettc Buck, at 108-1 09. 

Although Dillaway did testify that Buck requcsted the language in the letter, he indicated 

that when he obtained the lctter froni 1i.n. Smith, he believed that H.D. Smith had obtained the 

Lipitor froni an authorized distributor. Deposition of John Dillaway, at 91-92. Thus, the 

testimony relied on by plaintiff is an insufficient basis for rcstoring the fraud claim against Ritc 

Aid. 

Nor is it a sufficient basis to restore the fraud claim against H.D. Smith, since it does not 

establish that H.D. Smith knew that it was supplying counterfeit Lipitor. 

Citing, inter alia, Marine Midland Bank v John E. Russo Producr Co. (50 NY2d 3 I ,  42- 

43 [1980]), plaintiff also contcnds that reinstatement of his fraud claim is justified by the fact that 
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Douglas C. Albers and H.D. Smith cniployec, Coelyn, have asserted the Fifth Aniendment 

privilege against self incriniixiatioii in response to questions concerning their knowledge of the 

salc of counterfeit Lipi tor.' hi Mminc Midlund, however, the Fifth Amendment piivilcge was 

asserted by high ranking officers of the corporation, who, themselves, were defendants in thc 

civil action. Hcre, therc is no evidence that Coclyn was a high ranking officer of H.D. Smith. 

Moreover, the indictment against Coelyn, wliich prcsuinably led to her asscrtion of the privilege, 

charged hcr with acts, not in furtherance of hcr employer, H.D. Smith, but rather against tlicir 

interest. Coelyn was charged with breaching her fiduciary duty to hcr eniployer by being part of 

a scheiiie to obtain commissions or kickbacks from Albers in connection with repackaging 

transactions between H.D. Smith and hlbers, and failing to disclose that scheme to H.D. Smith. 

Certainly, thcrefore, Coclyn's assertion of the privilege against self-incrimination is not a 

sufficiciit basis to justify the rcinstaternent of a fraud claim against cithcr licr employer or Rite 

Aid. 

Becausc plaintiff only submitted his proposed fraud cause of action with his reply papers, 

defendant hlbers had no opportunity to rcspond to any substantive allegations, and plaintiff's 

motion to reinstate will be denied against hlbcrs as well. 

MOTION FOR CLASS CERTIFICATJON 

Plaintiff iiiovcs for certification of a nationwide class and a sub-class of persons in Ncw 

York State who purchased counterfcit Lipitor tablets, from the, first date that the counterfcit 

Lipitor was placed into thc stream of commerce, until the present. 

Coelyn assertcd the privilege as part of a partial answer to a third-party complaint in 
Iyizer Jrclund I'harmuceuticals v AIbers Medical, Inc., D Ct, W D Mo, 03-0489-CV-W-ODs. 
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In order to obtain class certification, the plaintiff must demonstrate that: 

1. the class is so nuincrous that joinder of all rnembcrs, whcther othcnvise 
requircd or permittcd, is impracticable; 
2. there arc questions of law or fact commoii to the class which predominate ovcr 
any questions affecting only individual members; 
3. the claims or defenses of the rcpresentative partics are typical of tlic claims or  
dcfenses of the class; 
4. tlic representativc parties will fairly and adequately protcct the iiitcrests of the 
class; and 
5. a class action is superior to other available methods for the h i r  and efficient 
adjudication of the controversy. 

CPLR 901 

As discussed above, during discovery, numerous fachid issues arose concerning 

plaintiffs purchase and alleged usc of the rccalled Lipitor, that seriously undermine his suitability 

to represent the class of plaintiffs he seeks to represent. For example, the prescription for Lipitor 

was not written for plaintiff, but for his wife, Alexandra Dimich. Plaintiff asserts causes of 

action for brcach of express and ucgligent misreprescntation; however, if any such claiins exist, 

they would not run to him (who merely paid the $15 co-pay for the prescription) but to his wifc, 

for whom the prescription was written. See Zelher v Lewoc, 6 AD3d 1043 (3d Dcpt 2004); 

Levine v Cunon U.S.A., hc., 303 AD2d 275 ( I s t  Dept 2003). Furthermore, evcn assuming some 

of the 60 pills were taken, and, thcrefore, not returned to Ritc Aid, they were apparently shared 

by plaintiff and his wife, and not takcn by hiin alone. Additionally, in connection with its 

opposition to plaintiffs motion €or certification of a class action, Kite Aid submits a photocopy 

of a document which it idcntifies as a screen shot Proin the Lipitor Recall Database, which lists 

prescription #295497 for Dimich, Alcx, filled on 5/09/2003. That document indicates that 60 

tablets were rcturned on 6/20/2003 and that 60 20-mg tablcts were cxchanged. Therefore, a 
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serious question has bccri raised as to whether, in fact, plaintiff received replacement pills for the 

cntire hO which werc purchased on May 9,2004. 

Plaiiitiff argues that it clocs not matter whether he returned I pill or 60 pills, that he is strll 

an appropriate class representative. If, however, in respoiise to the recall notice, he actually 

returned 60 pills and was given 60 replacement pills, it is hard to see how lie has been damaged 

at all, and, therefore, how he could rcpreseiit a class olpcrsons who have been damaged in some 

way. 

In light of the information revealed in discovery conccrning plaintiffs claims, it is hard to 

scc how plaintiff could possibly meet thc requircrnent of typicality. The court concludes that 

plaintiff is not an appropriate representative of the purported class, and, therefore, iiced not 

examine the other requirements which must bc met to justify class certification. Plaintiff's 

motion for class certification is denicd. 

MOTION ANI) CROSS MOTION FOR COSTS AND ATTORNEYS' FEES 

Rite Aid and l1.D. Smith both move for an order, pursuant to 22 NYCRR $ 130-1.1, 

awarding them the costs and attorneys' fees incurred in responding to plaintiff's niotiou to 

reinstate his fraud cause of action and to certify thc class action. 

Costs and attorneys' fees iiiay bc awarded as a sanction for engaging in frivolous conduct 

in litigation. Conduct is considercd frivolous if 

(1) it is completely without merit in law or fact and carmot bc supported by a 
reasonable arguxncnt for an extension, modification or reversal of existing law; 

*** 

(3) it asserts material factual statements that are falsc. 
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22 NYCRR $ 130-1.1 (c). 

With respcct to plaintiff's motion to reinstate his cause 01 action for fraud, although that 

motion is denied, the court is not prepared to conclude that it was sufficiently without merit in 

law or fact to be deerncd frivolous. The court is disturbed by counsel's initial failure to submit a 

proposed arncnded pleading in connection with that motion, bccause of the problems it crcated 

for defendants with respect to responding to his allcgations, but the proposcd amended complaint 

was ultimately submitted, and the procedural failing does not arise to the lcvel of frivolous 

conduct. 

Dcfendants suggest that the distortion of tcstimony by counsel for plaintiff warrants 

sanctions. Thc court agrees that Brandon L. Garrett mis-characterized John Dillaway's 

deposition testimony when he stated that " I - 1 . I ) .  Smith employee John Dillaway [tcstified] that 

Ritc Aid specifically asked for a false 'representation"' that the Lipitor was purchased from an 

authorized distributor. This Court declines to impose sanctions at this time as this allegation 

aloiic does not rise to a lcvel where the Court is ready to inipose sanctions. Plaintiffs counsel is 

put on notice, however, that this misrepresentation caused grcat coiicern for the Court and any 

such further conduct will not go uiisanctioncd. 

With rcspect to the request for class certification, the motion was filed on November 30, 

2004, prior to plaintiffs deposition on Deceiiibcr 14, 2004, which resulted in the testimony that 

revealed his lack of suitability as a class represeiitative. 

That testimony, coupled with Rite Aid's evidence strongly suggesting that plaintiff may have 
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returned all of the recalled pills5, rcsulted in the decision of this court to deny plaintifi's motion 

for class certification without even considering the other rcyuisitcs for class certification. 

However, there is 110 evidence that, at the time the motion was filed, counsel knew of plaintiff% 

uiisuitability as a class representative, and plaintiff, as a non-lawyer, may not liavc understood thc 

implications of his factual sihiatjon with respect to thc certification motion. It is subsequcntly 

clear, however, after the taking of PlaintifPs deposition, that he is not a truc representative. 

Although it would have been better practice for plaintifi's attorneys to witlidraw the class 

certification motion after they becamc awarc of the circumstances of his claim, there is no 

indication that dekndaiits requested that he do so, and. the court is not prepared to award 

sanctions against counsel because they failcd to withdraw thc motion. Again, the Court does 

note, that had Plaintiff's counsel bcen aware of thc unsuitability ofthe Plaintiff to represent the 

class, the filing of this molion most certaiiily borders 011 saiictionahle conduct for the filing of a 

frivolous motion, 

I n  responsc to Ritc Aid's motion for sanctions, plaintiff argues that by unilatcrally 

opening thc pill bottle marked Dimich, Alcxandra, Rite Aid engaged in spoliation and should 

itself bc sanctioned. Plaintiff notes that 011 thc same day that the bottle was opened, the Spccial 

Master was conducting a con€ereiice with thc attorneys for the parties to devise a protocol for 

inspection ofthe bottle. Spoliation, however, constitutes thc dcstruclion of evidence. Standard 

F i r e I i ~ .  Co. vFedcml Pacific Elec. Co., 14 AD3d 213 ( I y L  Dept 2004). There is no indication 

J n  addition to the scrcen shot €rom the Lipitor Recall Database, in connection with its 
motion for sanctions, Rite Aid submits affidavits of two cmployces who arc responsible for 
iiianagiiig the rcceipt and storage of recallcd products wlio state that, on January 6,2005, thcy 
examiiied thc returncd bottle of Lipitor pills labeled, Dimicli, Alexandra and that the bottle 
contained 60 pills. 
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that tlie evidence here was destroycd. Rite Aid's einployecs state that after the pills were 

counted, they werc placed back into the bottle, which was rcscaled, and the bottle was replaccd 

on the pallet wherc it had becn stored. Although Ritc Aid's timing in inspecting tlie bottle may 

have bcen unwise, there was no court order preventing it from conducting the inspection in the 

absencc of the other partics, and thcre is no evidence that spoliation of evidencc occurred. 

Accordingly, for the foregoing rcasons, it is herchy 

ORDERED that plaintiffs motion to rcinstate his causc of action for fraud and for class 

ccrtification is denied; and it is fiirther 

ORDERED that defendant Ritc Aid's motion and defendant H.D. Smith's cross motion 

for attorneys' fccs and costs are dcnied. 

Dated: April 14, 2005 
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