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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: IAS DPART 55

ATLANTIC MUTUAL INSURANCE COMPANY, DECISTION AND ORDIR

Plaintiff,
—against- Index No. 602705/03
CAMPANTINTLT.O TINTERPRISES, LINC.,
CAMPANIELLO IMPORTS OF FTORIDA, INC.,
THOMAL CAMPANIELLO and SANDRA CAMPANIELLO,

Defendants.

JANE S. SOLOMON, J.:

Plaintiff Atlantic Mutual Tnsurancc Company (Atlantic)
moves for summary judgment to collect carned premiums' For two
insurance policics; defendants, Campanicllo knterprises, Inc.,
Campaniello Imporls of Florida, Inc. (the Campaniello Entities),
Thomas Campaniello and Sandra Campanicllo (the Individual
Defendants) (Lhe Campaniello Entitites and Lhe Individual
Defendants arc sometimes collectively called “the Defendants”),
originally cross-moved for summary judgment dismissing the
complaint.

According Lo Lhe complaint, on May 4, 2001, Allantic
issued a workers compensation insurance policy for the year
ending May 1, 2002, naming the Campaniello Entities as the
insureds (this Policy # 400 52 49 08 is “Policy 1"), upon

instruction from third-party defendant FOA & Son, Lnc. (FOA),

'An earned premium represents coverage already provided, and
1s calculaled retrospectively.
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Defendants’ insurancc broker. On the same day, Atlantic issued
“wholesalers policy,” for the same one year period, naming the
Campaniello Entitics and the Individual Defendants as the
insureds (this Policy # 769 00 89 11 is “Policy 2"), also
allcgedly upon instruction [rom TOA. |

By an interim corder daled May 9, 2005, the court
adjourned argument on the summary judgment motion to July 25,
2005 to permit the deposilion of FOA, which was nolt a party to
this action, and for [lurlher submissions following the
deposition. Defendants commenced a third-party actlion against
FOA, and submil an affidavit of service showing that the third-
party summons and complaint was served together with the other
pleadings herein on July 29, 200b5.

Defendanls also moved (motion sequence 002) to stay
determinal.ion ol Atlantic’s motion pending the appearance and
answer ol [FOA, and its being made a party to the first motion.
As granting a stay would obviate thc motion for summary judgment
the second motion will be addrcssed first.

The Motion to Stay Proceedings

Defendants seek a stay upon Lhe allegation that they
realized only recently that FOA may have exceeded its actual
authority in procuring from Atlantic the policies at issue on
their behalf. However, they fail Lo show how the outcome of the

summary judgment meotion is relatced to the actual authority

a
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granted to FOA, or why it would be just Lo grant such a stay (see
CPLR 2201). Atlantic’s recovery, as will be demonstrated below,
is nolt based upon whether FOA had actual authority, but whether
FOA had apparent authority, and whcther Atlanbkic’s reliance on
such apparent authority was reasonable.

Atlanltic submils substantial and probative evidence
thal Defendanls knew that FOA ordered the insurancc policies, and
may not be able to recover from FOA. Sce Soflfer Affirmation in
Opposition, Exhibits 1 and 2. While this evidence ftends to show
that the third-party complainl may be without meril,? it does not
wholly refute the proposition that FOA may be liable to
Delendanls for exceeding its actual aulhority. Sce CPLR 1007.

The determination of Atlantic’s motion [or summary
judgment will not prejudice Defendants’ claim Lhal FTOA exceeded
1ts actual authority, or theijr ability to recover if they can
prove that FOA exceeded its authority. Accordingly, the motion
to stay determinalion of Atlantic’s motion for summary judgment
is denied.

The Summary Judgment Motion and Cross—-Motion

A. First Cause of Action: Workers Compensation Policy

‘Indeed, the court notes thal the proffercd evidence
apparcntly supports Atlantic’s motion, in that 1t tends to show
tLhat Thomas Campanicllo knew the policies had been issued.
Nonetheless, the cvidence may nol properly be considered upon
Atlantic’s motion for summary judgment, as neither Defendants,
nor FOA, have had any opportunity to respond to the evidence in
Lhat context.




(Policy 1)

Ihe first cause of action seeks to collect $1,093 as an
additional premium on Policy 1, earned over the original
estimaled premium of 52,636, already paid. Plaintiff originally
relied upon the atfirmation of Nancy k. Hahon, who stated that
Lhe amount was based upon a payroll audit. Plaintiff has since
admitlted that no such audit ever took place, and that the very
document upon which the claim was made states that an sudit was
unoblainable. Sce Hahon Affidavit, 97, and Fxhibit 3.

Plaintiff argues, however, that because Campaniello
Enterprises refuscd to produce the payroll books and rccords
required for a Workers Compensation premium audit, Atlantic is
justificd in estimating lLhe exposure and billing premiums at 150%
ol Lhe original estimate. TIn support, Allantic relies uporn

Commissioners of the State Insurance Fund v Global Distributors,

Tnc. (NYLJ, February 24, 1992, at 35, col 5). This reliance is
misplaced.

In Commissioners, the defendants refused to allow

access their books during the course of discussion; Lhis case is
not al that point. Rather, Defendants here told plaintiff that
they refused to allow the inspection “because [the Campaniello
Entities do] not have a policy with Atlantic Mutual.” Moreover,
they state thal they are unaware of any request by Atlantic to do

an audit of Campaniello Imports of Florida, TInc.’s books and




records. Next, as opposed to the circumslances before me, 1n

Commissioncrs, where the defendants claimed not to have the

proper documents ab all, the court would not allow the defendants
to profit from their failure to maintain records. Defendanls
here have made no such claim.

Finally, in Commissioners, the court found Lhat

“lulnder the circumstances, the defendant cannot be permilted to
profit from plaintiff’s dilemma, brought about as a recsult of
defendant’s breach of the insurance policy, and so should not be
allowed to challenge plaintiff’s estimales.” llere, there is no
established breach of Policy 1.

Atlantic’s suggestion that the Campanicllo kEntities are
required to produce their books in order to avoid summary
judgment also is misguided. It is Atlantic that must make a
prima facie showing of entitlement to judgment as a matter of
law, tendering sufficient evidence to demonstrate the absence of

any matcrial issues of fact. Winegrad v New York Univ. Med.

Center, 64 NYZd 851, 853 (1985). Only then does the burden shift
to the defendants to produce cvidenliary proof in admissible form
sufficicnt to establish the existence of matcrial issues of fact

which require a trial of Lhe action. Zuckerman v _City of New

York, 49 NY2d 557, 562 (1980).
Atlantic has submitted Policy 1, and Campaniello

Imports of Florida, Inc. has not denied having been insured under




it. Policy 1 stales that “[t]he premium shown on Lhe Tnformation

Page, schedules, and endorsements is an estimate. The final
premium will be determined after this policy ends by using the
actual, not the estimaled, promium basis . . .7 See Hahon
Affidavil, Policy 1, Exhibit 2, al 21.

Atlantic is enlitled to summary Jjudgmenl on liability

only. The actual amount due should be determined at trial. Id.

B. Second Cause of Action: Wholesalers’ Policy (Policy 2)

The second cause of action is for an earned premium ol
$36,467.23 on Policy 2, for which Ntlantic and befendants agrec
no payment ever wasg made. Defendants conlend they never ordered
this policy, but only asked FOA for an estimale of the premiums
on such a policy. According to Thomas Campaniello, when the
premium turncd out to be Loo expensive, he told FOA thal he did
nolt. want the Policy.”

Atlantic maintains, and FOA confirms, Lhalt Policy 2 was
ordered by TOA as Defendants’ broker. It argues Lthal, except for
the payment of premiums, the broker is deemed to be the agenl of
the insured, and as long as FOA had apparenl authority,
Defendants are bound by its having ordered Policy 2.

Atlantic relies upon Aetna Life Tns, Co. v Harris &

‘FOA has acknowledged, through its account representative,
Richard J. Tmpastato, that Thomas Campaniecllo probably told FOA
that he was dissatisfied with the proposed premium. See Soffer
Supplemental Affirmation, Exhibit 1, Deposition of Richard J.
Impastato, at 11-12.




Reichard Fur Dyers (151 Misc 443, 444 [Cily CL, NY County 19347),

which states that “[t]lhc gcncral rule is that a broker emplovyed
to secure insurance is the agent of the insured and not of the
insurcr. He i1s deemed the agent of the company only for the
purpose ol delivering lthe policies and collecting the premiums
due thereon.” See also 68 NY Jur 2Zd, Insurance §380.

Atlantic then arqgues (relying on Globe & Rutgers Fire

Ins, Co. v _Warner Sugar Ref. Co., 187 App Div 492, 494-495 [1°

Dept 1919]) that FOA was cloaked wilh apparent authority, and
that Thomas Campaniello’s alleged instructions not Lo procure
Policy 2 might allow Decfendants to recover from FOA, hut not to
deny judgment to Atlantic. That case is inapposile because
several transactions by the broker for the insured with the same
insurcr had occurred. Here, FOA’'s account representative states
Lhal the transaction was in the first year FOA had placed
coverage through Atlantic. Soffer Supplemental Affirmaltion,
Exhibit 1, Deposition of Richard J. Impastato, at 78-79. This
gives rise to a question of facl as Lo the apparent authority of
FOA to procure Policy 2.

Morcover, in Gleobe & Rutgers Tire Ins. _Co., the courtl

acknowledged that questions as to whecther an agent was under
instructions, or whether reliance upon the agent’s apparcnt

authority was justified are for the jury. Id. at 496; sce also

Hallock v State, 64 NY2d 224, 231 (19841) (third party dealing




with agent may rely on apparent authority only to the extent that

such reliance is reasonable).

llere, there are questions both as to whelher TOA cver
recelived instruclions to order Policy 2 (Thomas Campaniello has
sworn that no such inslructions were glven, and FOA does nol have
any record or specific recollections of any such instructicn),
and as to whether Atlantic’s reliance upon Lhe apparcnt authority
ol FOA was reasonable. As such, summary judgment on the second
cause of aclion, for recovery under Policy 2, 1s denied.

Defendants’ cross motion for summary Jjudgment
dismissing the complaint in its entirety also is denied. As to
the first policy, liability is established; as to Lhe second,
Factual guestions exisl. Their reliance on alleged deficliencics
in Lhe complaint and the proofs accompanying Atlantic’s motion
for summary Jjudgment is, as a matter of law, an insufficient
basis upon which to grant summary judgment in tLheir favor.

Cincotla v City of New York, 292 AD2d 558, 559 (2" Dept 2002)

(motion based solely on claimed deficiencics in Lhe plaintiff’s
proof should be denicd withoul regard to the sufficiency of Lhe

Opposing papers).

Rather, upon their cross motion, Defendants are
required to make a prima facie showing of entitlement to judgment

as a matter of law, tendering sullicient evidence to demonstrate




the absence of any material issues of fact. Winegrad, 64 NY2d at

853 (1985); Zuckerman, 49 NY2d at 562. Defendants’ fail in Lhis

regard.

Accordingly, 1t hereby is

ORDERED that the motion of plaintiff, Atlanlic Mutual
Insurance Company, for summary judgment to collect carned
premiums for Lwe insurance policics [rom defendants, Campaniello
Enterprises, Inc., Campaniello Imports of Florida, Inc., Thomas
Campaniello, and Sandra Campaniello (motion sequence number 001),
is partially granted to the extent that plaintiff is granted
summary judgment as to liability only with respcct Lo Workers
Compensation Policy # 400 52 49 08, and it is otherwlise denied;
and it further is

ORDERED that the cross motion of defendants,
Campaniello Enterprises, Inc., Campaniello Imports of Florida,
Inc., Thomas Campaniello, and Sandra Campaniello, for summary
judgmenl dismissing the complainl. (motion number scquence 001) is
denied; and it furlher is

ORDERED Lhat the motion of defendants, Campaniello
Enterprises, Inc., Campanicllo Imports of Florida, Inc., Thomas
Campanicllo, and Sandra Campaniclle, Lo stay the motion for
summary judgment. (motion number sequence 002) is denicd; and it

further is
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ORDERED that counsel shall appear for a prcliminary
conference in Part 55, 60 Centre Strcet, Room 432, New York, NY
10007, on January 23, 2006 al noon; Defendanlts shall notify
counsel for the third-party defendant.

Dated: December‘%%ﬂ, 2005

ENTER:
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