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Plaintiff, 

-against- DECISION and ORDER 

CITY & SUBURBAN FEDERAL SAVINGS BANK, 

In this action, defendant City & Suburban Faded Savings Bank indorsed and 

transfcmd a $105,000 check to plaintiff Ruesch International, Inc. Tho drawee bank 

subsequently refutal to pay, and dishonored the check. Plaintiff contends that, pursuant to the 

valid and enforceable indorsement contract, it is entitled to payment by defendant of the full 

amount of the draft. Plaintiff now moves, pursuant to CPLR 3213, for summary judgment in lieu 

of complaint, in the amount of $105,000, upon the ground that this action is based upon an 

instrument for the payment of money only. For the reasons set forth below, plaintiff's motion is 

granted. 

FACTS 
Plaintiff is a non-bank fmancid institution engaged in the money services 

business, including the provision of foreign currancy exchange and international payment 

services (AfK of Marc Van Doom, plaintiffs Vice President and Chief Financial Officer, 'I[ 2). 

Defendant is a savings association, which has its principal place of business in Yonkers, New 

Yo& and maintains branches in New York county a., 7 3). 

On April 14,2004, defendant placed an order for $105,000 by presenting to 
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plaintiff an indorsed draft in the amount of $105,000 cip, 1 4; Exh 1). The draft  a check dated 

March 30,2004, is purportedly issued against an account at the Canadian Imprial Bank of 

Commerce (CIBC) and made payable to Atilla Szabo, 3065 Sedgwick Avenue, Bronx, NY 10468 

(id, 7 4; E A  2). It was payable in Unitad States dollars, even though the payor, Solectron 

Global Services, and CIBC are Canadian. 

Mr. Szabo, the original payee, indorsed the draft ta defendant by afExing his 

signature. In turn, defendant indorsed it to plaintiE by typing on the reverse: “Pay to the order of 

R u s h  International” (id., f 5 ;  Exh 2). The indorsement was signed by an agmt of defendant 

(is.). In other words, rather than process the draft through standard bank processing channels, 

defendant sold it to plaintiff. 

On April 15,2004, plaintiff presented the draft for duposit to its account at the 

Royal Bank of Canada a., 7 6). Thereafter, on April 26,2004, plaintiff issued ita check to 

defmdant for $104,987, representing a deduction of $13 in fees a., 7 7; Exh 4). Accompanying 

the payment was a writing containing the following terms and conditions with respect to 

defendant’s repayment obligation: 

Enclosed please find a U.S. dollar payment for the foreign funds 
converted by Ruesch International. Please refer to the previously 
sent Transaction Receipt for an outline of the details. 

This check represenb conditional payment, pending final receipt of 
good funds. In the event that the original check is returned to 
Rucsch, you will be responsible for prompt reimbursement for the 
full amount, plus the rehuned check fw and any bank charges. 

u., 7 7; Exh 5 .  

On May 11, plaintiff received written notice of dishonor from the Royal Bank of 
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Canada. The notice reflects that CBC, the drawee bank, returned the check unpaid bacause it 

was a “Counterfeit Itern” a,, 8; Exh 6). On May 12,2004, plaintiff notified defendant that the 

check had been dishonorad and requested payment of $105,000, plus a $25 returned check fee 

@, 7 9; Exh 7). Defendant refused, claiming that any indorsement liability has been discharged. 

DISCU$$ZON 

Pursuant to CPLR 321 3, plaintiff now seeks enforcement of the indorsement and 

payment of the full $105,00O, plus iuterest, owing to it. Alternatively, plaintiff seeks 

enforcement of the terms of its contract with defendant, which requires that, in the went the drafl 

is retuned and not paid, defendant shall make payment for the 

The rationale of CPLR 3213 is “to provide a speedy and effective means of 

swcuring a judgment on claims presumptively meritorious” 

R.S.M. Electron Po- 37 NY2d 15 1,154 [ 19751). In order for a party to make out a 

prima facie case pursuant to CPLR 3213, proof must be submitted demonscrating an instrument 

T i r i n g  from th0 defendant the payment of money only, and a failurc to makc the payments 

called for under the instrument 

Dept 19681, 

[la Wt], lv d i w  87 NY2d 1056 [1996J). Onca the plaintiff has met this burden, the 

defendant must coma forward and establish the existence of a triable issue of fact or defense 0. 

hdw. Products, 

Corn. v W ! t  Mmh. Corp, 31 AD2d 136 [l“ 

29 NY2d 617 [1971]; SCP IBmnudd Inc. vBcnnuclak 1 LtB, 224 AD2d 2 14 

Defendant contends that CPLR 3213 is not applicable to this action, because a 

fraudulently indorsed check is not an instrument for the payment of money only. However, 

under New York law, a check is considered an “instrument for the payment of money only,’’ 

nonpayment for which is subject to the CPLR 3213 procedure (z 
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Riwxlc;r. 273 AD2d 29,30 [l“ Dept 20001 [checks sued upon were ‘’protomid examples” of 

instruments for the payment of money only]; JT 272 AD2d 

202,202 [ 1‘ Dept ZOOO] [checks sued upon were “straightfoward instruments for tha payment of 

money only)’]; 7 f N  w, 160 AD2d 288,289 [ l ‘kpt  

19901, 77 NY2d 801 [1991]). 

Here, the instrument in question is tho check with m unrestricted indorsement by 

defendant to plaintiff. “A cause of action against a drawer of a draft or an indorser of any 

instrument ~ccrucs upon demand following dishonor of the instrument” (UCC 3-122 [3]). 

‘Notice of dishonor is a demand” u,), With respect to the liability of the indorser, section 3-414 

of the New York Uniform Commercial Code (UCC) provides, in pertinent part: 

(1) Unless the indorsement otherwise specifies (as by such words 
as ‘kvithout recourse”) every indorser engages that upon dishonor 
and any necessary notice of dishonor and protest he will pay the 
instrument according to its tenor at the time of his indorsement to 
the holder or to any subsequent indorser who takes it up, even 
though the indorser who takas it up was not obligated to do so. 

UCC 3-414 (1). Thus, “when sued upon his contract of indorsement, an endorser [of an 

insment ]  is absolutely liable thereon’’ (Welbilt Con a t e  clpnsts. corn, v 

661,662 [2d Dept 19661, citing m s  V Da vis, 215 NY 395 [1915]). 

a . 26AD2d 

In the absence of triable issues of fact, a court may grant summary judgment in 

favor of a plaintiff against a defendant liable under the theory of indorsement contract gg, 

v Carnal Corn. v 169 AD2d 802 [2d Dept 19911 [affirming summary judgment 

against indorser of note pursuant to UCC 3-414 [l]]; v 57 AD2d 940 

[2d Dept 1977][~tfErmhg summary judgment in favor of plaintiff against drawer and endorser]). 
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Here, the undisputed facts establish that defendant is liable under a valid and 

enforcable contract of indorsement. Moreover, all of the conditions for indorser liability - 

presentmentt, dishonor and notice of dishonor (s UCC 3-414 [ 11) - have been met. Plaintiff 

received delivery of the indorsed check from defendant on April 14,2004 (Van Doom M., Exh 

I). Plaintiff submitted the payment for deposit to the Royal Bank of Canada on April 15,2004 

a.; Exh 3). The check was dishonored by CIBC, the drawee bank a,; Exhs 2,6). Plaintiff 

received the notice of dishonor on May 1 1,2004 (id; Exh 6). On May 12,2004, plaint8 

provided written notice of the dishonor and nonpayment to defendant u; Exh. 7). 

Accordingly, defendant is liable to plaintif€ pursuant to UCC 3-3 14 

114 Coru. v Kirk, 169 AD2d 802, m), and sumflz~ty judgment in lieu of complaint is 

160 AD2d 288, [due warranted & First hter-Co- of Ne w York v DeF- 

execution of a check and an insufficient pleaded defense of h u d  warranted the granting of 

summary judgment in lieu of complaint on the dishonored check]; 

* .  . 

.71.lUndaball 

Marketsna.Inc..* 
In response, defendant asserts several defemes which, it conknds, absolve it from 

liability. Tbat a defendant interposas defenses which involve issues or M going beyond the 

instrument itself does not alter the availability of the CPLR 321 3 procedure & 

273 AD2d at 30 [citations omitted] [“Defendant’s assertion of defenses dehors 

the checks sued on does not take these . . . instruments for the payment of money only outside the 

160 AD2d at 289 ambit of CPLR 3213’1; €3-ew YQ& v De- 

[“The defenses set forth, alleging impropriety in the underlying contract aa the m o n  for the 

stoppage of payment of the check, do not alter the character of the check as an instrument for the 

. .  . 
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and the bank cashes the instrument, drawing on the funds of the drawer. In that case, the true 

owner is the individual to whom the funds should have been paid - the proper payee - who did 

not receive tho funds because of the intervaning act of forgery, or the drawer, on whose account 

the funds were drawn. 

UCC 3-41 9 (3) is inapplicable to the circumstances presented in this matter. First, 

it is clear that plaintiff was not the payee or the true owner of the draft. More importantly, unlike 

the situation contemplated by this section, the arms-length business transaction between plaintiff 

and defendant did not involve the payment by defendant of funds on a forged instnunant. 

Indeed, all of the cases cited by defendant in support of the application of UCC 3-41 9 involve the 

payment by the depository institution on a forged, or otherwise improper, indorsement 

I sav. B& 1 17 AD2d 27,28 [2d Dept 19861 [“The main issue presented 

by this appeal is whether a ‘depositary’ or ‘collecting’ baak is liable for convcrsion pursmt to 

UCC 3-4 19 (1 )(c) and & a common-law action for moneys hand and received when it has paid 

out h d s  on a forged instrument or a stolen check or draft”]; Al-wrhum w. v N o m  

&&JJ& 168 AD2d 163,165 [4” Dapt 19911 ~PlaintEfcomenced this action against 

defendant, alleging that the bank converted the check proceeds by improperly honoring the check 

when it was presented by its depositor without the endorsement or authorization of plaintiff’l; 

Co. of Frethold. 97 NJ 1 [1984] [applying UCC 3419 [3] 

where true owner sought to recover from bank which paid on checks bearing his forged 

indorsement]). 

Here, defendant did not act in a representative capacity as contemplated by UCC 

3419  (3), because it did not process this check through standard channels to honor its customer’s 
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check. Instead, it sold the check on its own behalf to plaintiff - a non-banking institution. 

Section 3-419 (3) is inapplicable to this independent tramaction &Q m z  v C d  Jma 

B d &  Trust Co, 97 NJ at 11, n2 [,‘In some situations ... a bank may immediately give cash to 

the forger or his transferee, or else provide non-provisional credit to the customer’s account, 

which is then drawn upon. The Court recognizes the existence of authority that a bank under 

these circumstances does not act in a ‘represenave’ capacity for its customer and is thus 

ineligible for immutlity under 6 4-3 19/3)”1). 

Defendant next asserts that UCC 9 3 4 1 8  bars its liability, citing the rule 

articulated in -1 de &g P a u l W .  v Na v4 (120 Misc 2d 517,522 [Sup Ct ,W 

County 19831) that “a drawee who accepts or pays an instrument on which the signature of the 

drawer is forged is bound on its acceptance and cannot recover back on ita payment” This 

section is entirely inapplicable, however, because the drawee bank - Royal Bank of Canada - did 

not accept and pay on the check Van Doom Af€., Exh 6). 

Defendant also contends that because the dmwm bank or one of the ht0rmediary 

banks failed to comply with its obligation, pursuant to UCC 4-302, to present the item for 

payment before its “midnight deadline,” it is absolved from liability. It speculates that ‘%e item 

had been subject to a ‘late return’ batween Plaintiff and the drawee bank, by either the drawee or 

in& collecting bank, for the item to be returnad to City & Suburban on May 12,2004, long 

after the funds rcprcsenting the deposited Check were in control of the depositor” (Def Mem at 

10). However, defendant fails to set forth any evidence establishing that the Canadian banks 

missed such a deadline, so no issue of fact is presented. 

Defendant next seeks denial of the motion on the ground that plaintiff failed to 
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join defendant’s customer, Mr. Szabo. CPLR 1001 (a) provides that “IpJersons who ought to be 

parties if complete relief is to be accorded between the persons who are parties to the action or 

who might be inequitably af5kcted by a judgment in the action shall be mada plaintiffs or 

defendants.” Defendant’s liability, however, is independent of its customer’s 

willier, &.ggQ& * 1er- 9 8.05 [Zoo41 [nodng that multiple indorsers “become jointly 

and scvaraUy l€ablt to subsequent holders” and that “[all1 can be sued together or anyone of them 

can be sued by a subsequent holder”). Accordingly, joinder is unnecessary. 

2 Hart & 

Is sum, defendant has not established any issue of material fact regarding its 

defenses. Accordingly, plaintiffs motion for summary judgment in lieu of complaint is granted. 

In light ofthis determination, it is unnecessary to consider plaintiffs alternative grounds under 

the repayment terms of its contract. Accordingly, it is 
t, 
J 

ORDERED that the motion is granted and the Clerk is dir4cted to enter judgment 

in favor of plaintiff Ruesch Intmmtional, Inc. against defendant City & Suburban Federal 

Sa- Bank in the amount of $105,000 together with htmst h m  April 14,2004 until the date 

of mtsy of judgment, as calculated by the Clerk, and thereafter at thu statutory rate, together with 

costs and disbursements to be taxed by the Clerk upon submission of an appropriate bill of costs. 

I 

ENTER 
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