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XJl’ IeME C.~OUiYl’ OF THE S‘lh’l’E O F  NEW YOIIK 
C O I J N ‘ f Y  OF N E W  Y(3IiK: PART 39 

-X . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
Ml’i’CHELL H. RLJ‘l’TER, individually a d  as trustee of 
thc 200 I IilJTTEIi FAMILY T R U S T  aiid dcrivalivcly 011 

hclialf of PEGASUS CAPITAL, l , I L ’ ,  

1’1 ai i i  tiffs, 

-agaiiis 1- 

In this action, plaintiffs seeks $3 10,OO as r.cimbui-.t;ciiicnt for what thcy claim was 

a loan or acivaiice to one or iiiore defendants. 1)laiiitifk also scck additioiial liuids claiming 

profits from an M O B  transaction. Defendants scok disniissal of all claims bnscd on fniliirc to 

state a cause of action aiid clocumcntary cvidcncc. Dcfcnclants conte11c1, iritt‘r aliu, that at least 

$1 60,000 ol‘moneys was iiot loan, rather h i t  i t  was an investmcnt in joint vctiturc. Dcfcnclants 

also claiin thii t  there is no Jurisdiction over ~ n i e  of the defendants atid seck disqualification of 

tlic law fim of Warshaw Burstein Cloheii Schlesinger and Kuh, LLP on thc ground that a partncr 

of or counscl to thc law h i , ,  Miclincl Zukcnnaii, represented k g x m  and Bregman and 

Wcnncr during the timc that Zukcman was at 111c law h i l i  o l  Bryan Clave,LLl’. 

The inolioii to disqiinlily is deiiied at this time in  that it appears that Zukernian 

did 1101 work on anything that would be iiiaterially adversc to dcfcndants, although he inay havc 
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been instrumental in setting up  Ikg;isiis. ‘I’tic motion to dismiss i s  dciiicd in part and gl-aiited in 

parf as is discussed hclow. 

law firm of Bryan Cave, 

Wars I i  a w B 11 rs te i n Colic I 

Di.rr jurr l~ f~c~r~t io tr  Motiotr 

111 their niolioii to disqualiLy plaiiiliNs’ co~iiisel, defendants al lcgc that M ichacl Zukci-Iiiaii 

did work oil bchalf of dcfciidanls Hl-cgniaii arid Wcl-inci- when tht: fimiier was xsociatcd with tlic 

.LP. Mr. ZuItermsn is cuimitly “ofcouriscl” to the law lirm of‘ 

S cli 1 c s i iisc r L‘ I< uli , L L P, th c fi 1-1 n r c p e  s en t i ng p I a in I i Ili here. 

Zukerman conlends [hat although he brought Wenner and 13rcgiiian ;is cliciits into I3ryali C‘ave, 

tlic lawycl- will1 whoiii they worked 011 I’egasiis matters a t  HIyaii C’avc was Ilrarit Mallcl-, niicl t h t  

Hregmaii and Wenner remained with Biyaii Civc clt’tcr Zukci-man lett. 

Defendants arc clainiiiig that Zukciman was iiistrumenlal in pillling together :I 

“prololype” o l  the type oLdeal o r  REIT (Real Estate Invcstmcnt Trust) t h 1  cvctitirally became 

Pegasus. Apparently ariotlicr such RFITjoiiit vcnlure program was put together in wholc or p r t  

by Zukerman. Lkfendants claim that while rcprcsciitiiig r(rcgmaii aiid Wenner in that dcal o r  

elsewise, Zukerman became privy to confiderices ilia1 might aLIcct cithcr the I ’ C ~ X L I S  deal or this 

litigttion. The only thing that Zukcrman is awal-c o f  ii i  I-claiion to l’egxiis is that lie may havc 

bccri involved with niiotlier REIT, but even that  involvement was iiiargitial, 

Mcrc allegatioiis o r a  coiillicl are insullicieiil. In order for there to bc a gcnuiiic conflict 

tlicrc iiiiist be ( 1  ) thc cxistence o r a  prior alloriiey-client relationship hctwccn tlic moving p;trly 

and opposiiig co~iiiscl, (2) the illalters involved in both representations must l x  subst-antially 

related, and (3)the interests of the present client and fornicr- client miist be materially adverse. 
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Y’ditii-p/t>.r, Iric*. 1’. M q y I i c ~  & Lrrrzdis, 89 N.Y.2d I23 ( 1  990). In addition, thcrc must lx sonic 

confidential in li)i-mation oblainccl which woulcl iiiakc representation of- an ndvcrsary 

inappropriate. Ka,s.vi.y I). ‘li.urc*hct.’s Iris. & ATruruiV Ass ‘ t i ,  93 N.Y.wd 01 1 ( 1909). hi tlic present 

case, de leiid ants ha v c sat i s li cd i 1 c i tli c r th c I-cqui 1.c iii ci 1 t t h at t 11 c I I 1 at t cis i 11 vol vcd I-, c s 11 bs t ;I 11 ti :i I I y 

re 1 a ted IN) r 111 ad e a show i 11 g 111 at 131 ai 11 ti fr s co 11 11s e 1 ob t a i ii  ed con I? d en t i ;I 1 i 11 l‘oniia t ioii c oi 1 c crii i 1 I 6 

Bregma 11, Wen iier, or Pega s i I s t I1 a t w o ul d ti lake rcpre s cii t at i on lie re in approp~- i a tc 

MC)I-C~VCI- ,  tlic lawyers in phiiitiffs’ law fir111 that arc involvcd in  the litigation are not 

rclatcd to MI-. Zukcriiiaii, who works in the real estate dcpar-tment aiid is “of counsel” lo the h i i .  

For the foregoing re;isoiis, the motion io disqirali ly i s  clenied. 

Mot ioii to Llis rt i iss 

Lkfendants move to dismiss on ii~ii~ieroiis gi-ou1-1ds and plaintiffs 1-eqiicst tliat [his court 

convert the motion to dismiss lo oiic for suiinI~ary udgniciil. Thc motion to convcrt is clcnicd ;is 

the papers are far too confusing al this Juiiclure to make such a motion viable. ‘1‘1ie i i i o t i o i i  to 

dismiss is bascd on hilure to state a C ~ L I S C  of action, tlcfcnscs foundcd upon tiocunientary 

evidence aiid lack ofjurisdiction over coqmate clel‘endaiit eiilities. 

With rcspcit to tlic motion to dismiss, some claims 3rc clca1.1y unsupportable while others 

are questioiiablc bid iiol subj$cct to disiiiissal at this stage. Tlic thrust of thc claims set for-th in the 

Coniplaint is that first, plaintiffs loaiied $16O,OOO lo Pegasus aiid thal plaiiilifl(s) was (were) 

fraudulently induccd by Wciiiicr d / o r  Bregma11 to make a fiirthcr loan in the siiiii of $150,000 

to PPG and MOR Fiuids in  coiincction with Medical Office Ruilcling (“M(1R”) ti~aiisactioii.r;.. 

Plaintiff contends that  he was fi-audiileiitly induced lo invest in MOB’S in  order lo secure his 

iiivestiiienl 01- loaii lo Pegasus and that [he MOB lraiisactioiis really should have been Pegasus 
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deal s, 1’1 ai 11 ti tTs claim that d e ~ i ~ I a i l t s  brenclled n writ ten ailcl oi-a1 cont I‘X ts, fr;iuciu I en t I y 

i n d 11 c cd them to ilia ke i ii v es linei i t  s or 1 (3 nil s , bi-cnc Ii cd ti d i IC i nry d i I t i c s h y I ii i sa p p ro  pr i ;I t i i i  g 

b lis i 11 cs s opp o rtu ti it i cs on bch ;i 1 f o t 1’eg:iii s 11 s and on beha 1 f of p 1 ;i i n 1 i Lli , were i irij I is t 1 y c Ii r-i c 1-1 ed, 

and :is plaiiiti ffk, tlicy weir entitled to adjudication of owncrship interests aiid aii irccounling ;is 

well as coiiipcnsation for the allcgeti loans. 

De t ‘en d an t s ’ mot i on to d i siri i ss 1x1 i c s i 11 part LI poi1 t 11 c doc 11 ti i c n t ;i ry c v i tie ii c e 

cici i i  o i i  strati ti g t ti a t p I a i i i  tiffs w c re .j o i 11 t ve ii t 11 rers in  the I’eg a s i I s 0 p e ra I i 11 g agi-cc I I i c I i t . 

Defendants aver t1i:it L)avid Hregiiiaii w;ts tlie sole creator o r  the I’egas~.is Clnpital, LLC. I t  was 

crcntcd to iiiarkct thc DB (1)avid Bregman) Str~ictiired ltEl‘17 which was to piiblicly tradc real 

eslate iiivestiiieiit trusts. Pcgnsus was to opcratc ns a spccinl purpose off-balance sheet enlity, 

tliiis being pcmittcd Lo liiglily lcvcixgc thc existing ~~i~opcrt ics  as wcll ;is those iiccliiii-ed Li-om h e  

REl‘l’. M e r  the collapse ol‘ Eni-ori, ( h i s  type of‘of’~-balancc sliccl liiiniicing chxicterizing the 

Joint Vcritiri~ Programs was i i o  longer permitted.. 

agrccnient for Pegasus specified thal any inember 01 the Limited Liability Coiiipany, iricludiiig 

Hrcgni;in, Itiitter and the Itutter Trust, wodd iiot be 1-estricled 11-om piirchasirig, dcvcloping, 

investing i i i  or- olIicr-Miisc ilcaliiig with red cstatc gcncrally, as opposcd to tlie specific iiiiiiiiiei- in 

which thc LLC’ iiitciiclcd to coiicluct its business, i.e., through a Joint Ventiire 1Ul‘l’ 01- Slriiciiri-ed 

debt program. It appears lhnl Wcriiicr Iiad no inter-est in tlic Joiiit Vciiturc, hut soiiie claim 

against hini  rcmains. The MOB program caiiie into existence after the Lomiation of Pcgzlsirs arid 

did not iiivolve a IEI ‘ I ’  but involved Weniier and Rregiiian in n real cslatc iiivcstmcnt. Iiuttei. 

agreud to advance $150,000 as cqiiity in tha t  prograiii as well as agreeing lo obtniii otlicr- 

investnienl li.inds. Apparently that vcnturc failed as wcll. According to dcfcndants there is 1 1 0  

TIILK Pegasus died. The operating 
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siicli thing as MOT3 Fitiid J, T , T L  arid M O D  Fillid I A and 1 r$ LLC:’ irivolve other investors. 

On ;i motion to dismiss the cotii-t iiiusl view Iicls plcadecl in tlic C:oiiiplaint in a light 

most favorable to the plaititiff. Gu,~‘~c.nli~~i~nrl. v. Gi1idxii.g 43 N.Y. 2d 268 ( 1  977). Howcvci-, 

allcgations that itre 011 their face iiicredible or are belied by docuiiieiitnry evidciicc may hc 

clisniisscd. Hri.tztsrdino I). & # 7 / ~ 1 / 1 .  2 A.D.3d 5 5 6 ,  770 N.Y.S.2d 75 (2d Zkpl  2003) .  Thtis, since 

the Operating Agreement [‘or I’egasus provides I l ia (  110 iiiodiliciitioii~ may bc mark Linlcss i n  

writing, (lie claims of‘aii oral coiilract must be clisiiiisscd. As lo  (lie Mcdical Oft7cc 13uilding 

I’ntitics, (i’:irtllel-s i)~-opet-ty c;l.oLlp, LLC, r w  MOB F l d  I,LLC:, rw; MOB FUMI 1 A, LLC‘ l111ci 

Fund lB,  LLC: , plaintiff rails to set forth any clainis agaiiist thciii for hi.cach of any contracts, 

oral or writtcn. 

As to claims of fraudulent iiidiicemenl, such c1:iims must be slirtcd with reqtrisitc 

particularity (CPLIt 3 0  1 h( h)), a i id  iiitist be separate from the claims for breach of contrxt.  

Hllwthornc. Gi-o~ip,  LLC 11. R l E  Vtwt/ir-r.s, 7 h.D.3d 320, 776 N.Y.S.2d 273 (1” Dcpt. 2004). 

l-’:alse represeiilnlion also requires rcliaiicc irpori strch rcpreseritation. J m z i  v. h‘roo/w, 54 A .  D.2d 

1057 (3d Dept. 1976) aff’d 43 N.Y.2d 778 (1977). A breach ofcontract claim m a y  iiol be I-ecasl 

:is :t fratidulent inducement claim wllen (he only bssis I’oi- the c1:tim is bi-c:~li or  n coiitrxt ,  

Coii,sf(ir 11. ./.A. L J o i i o . ~  I’on,sfi.iii,lioit Co., 2 I2 A.D.2d 452 ( I ‘I Ilcpt 1995); 7i.sot.o I ’c t idc i i i i i  

(‘oip. v, IHolborn Oil Co., 108 A.D.2d 607 (1” Dept. 19x5). ?’he allegation that [lie $150,000 

loan was made bnscd on n promise to pay $1 60,000 on tlic t‘irst agl-ccmcnt docs not malie sense. 

Siinilai-ly, tlic breach of f idwinry obligation claims appeal- to hc I-cduiidant of thc bi.each of 

contmct claims. C‘otistrri. v. J.A. Jotws Chstr i i iJ t io iz  C’o., 2 12 A.D.2d 452 ( 1 

u n c 1 ear w 11 :it pa 1-t i c ~ i  1 a r ob 1 i ga t i o t i  s other than the a I I eg ed c o i i  tra c tu a I ob I i ga t i oils were breach e d . 

Dcpt 1!)95); it is 
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Similarly, the claims for iiiijiist em-iclin-iciit arc also diipliciitive of the breach ol‘conlract 

‘I’he evcnis nllcgcd arise out of cl;iims, and, uiider the circuinstariccs licrc, must he dismissed. 

the ~ a m c  tr-niisnctiniis for wliicli brcxh of  contr:ict is allcgecl. Scc C’(nr~c-~ilyirit/.ic,/c, 111c*. v. 

/,././<./<., 70 N.Y.2d 382 ( 1087). Aiiy claiills against tlic MOI3 entities for Liiijiis1 eiiricliiiicrit fhil 

inasiiiuch ;IS thcre is 110 evidence that they rcccived funds. Moreover, i t  aplxni-s that plaiiitiffs 

havc iio basis for obtaininsjurisdiction over thc MOR entities. According to the Complaint, 

I’I’G MOB Eiiiid I LLC is a Iklnwni-c liiiiitcd liahility conipaiiy whose address i s  in  New .Icrscy, 

MOB Fund IA, J,I.,C lis n rklawarc: C‘oiiipaiiy located in Colorado. M0.R Fuiicl ! 13, LLC’ is 

allegedly in New Icrscy. Wliilc the reqiiest for loans may have beeii iiiadc in  New York,  that is 

iiisuI‘licicnt to constitute transaction of husiiiess in New Yoi-k tinder tlic lorig-aim statute. 

At this juncture, there is no 11ccc1 to order ;III ;iccounting iiiasmiich as lhe Pcgns~rs boolcs 

liavc been made availahle. ‘I’he declaratory reqiicst sccks n rciiictiy :ind is not a separate c m s c  ol‘ 

itctiun. 

Allhough it is alleged 1li:it Todd Wenner was not involved in the P c g a s ~ ~ s  tr:insaction, 

Br-cgmaii liinisclf :ivcrs that nnice Feiii represenled Weiinei- aiicl Brcgiiiaii in  the Ikg:;tsi~s denl. 

Thcreforc, the tireach of contracl actioii as il all‘ccts Wciiricr- will not bc disniisscd at this time 

evcn though lie was not a signatui-y lo the deal. 

Based oii tlic forcgoing, it is 

0IIL)EKED that the motion lo disqiialiry the law h n i  of Warshaw Burstein Cohen 

Schlcsingcr L‘ Kuli is dcnicd; and it is further 

01WERE.D that the Second, Foui-111, Filili, Sixth, Seventh aiid Eiglitli causes of action are 

disiiiissed; aiid il is hi-lhei- 
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Enter: 

1 

Hclcn E. Frcddmaii 

7 

[* 8 ]


