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GLENN IJ DELL aiid AFGO MECHANICAL SERVICES, N C . ,  

Plaintiffs, 

-againsl- 

Index No.: 05-600385 

ECONOMIC: GROW’TH GROUP, 1NC. and RONALD M. ROTH; 

13cfcndant Ronald M. Roth (“Roth”) moves pursuant to CPLR $5321 1 (a)(l), (a)(5), and 

(a)(7), lo dismiss plaintiff Glenn IJdcll’s (“Udell”) complaint. 

BACKGROUND 

IJdell alleges that lioth served as his brokedconsultant in  applying ibr multiple disability 

j iisurarice polices issued by: 1 ) The Equitable Assurance Society of the Unitcd States (“Equitable”), 

and 2) The Berksliirc Life Ilisurarice Company of America (“Berkshire”). When plaintiff later made 

claims for. disabilily benelits, the claims wcre denied by both companies. The Gquitablc policies 

had 1 apscd because u l  hilure to inakc prcniium payineiits. l‘lic Berkshire policies wcrc declared 

null and void hccause of failure to disclose the complete medical history of thc policy holder. 

JII 1995, the Equitable policies changed from a method of directly debiting premium 

paymcnts from a designated bank account (“System-Malic”), to a system where quarterly bills wcrc 

inailed lo the plaintiff. Udcll asserts lhal Ruth’s failure in informing him uf  this change led to non 

payiiiciit of premiums, aiid that, in turn,  induced cancellation of the Equilable policies. 
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The Berkshire policics were issucd by the insurance company in the year 2000 upon receipt 

of tlic application. However, in light of addilional information received when Udell filed a total 

disabilily claim in 2002, the policies were revokcd and declared null and void as of the date of issue. 

‘I’he Berksliirc insurance coiiipaiiy stated that they had rclied 011 thc statements furnished on the 

applicalion in granting thc policies. Specilically, statements by the applicant indicating that he had 

110 previous medical conditions and had not received treatment for previous iIlnesses or irij urics. 

Wlicii IJdell filcd the total disability claim, the insurance company iiiadc requests for the Udell’s 

medical records from other sources. l l i c  records revealed that Udell had uiidergoiic numerous 

iiiedical treatinelits (including at lcast five surgeries) bcfore the insurance applicalioii, and that there 

was no mention of these on tlic medical history portion of the application form. The Berkshire 

insurance company rescinded thc policies, niaintaiiiing that had the medical history been disclosed 

at  the time 01 application, the policies would never have bcen issued. ‘I’he company also alleged that 

IJdell iiitcntionally withheld the information in order lo deceive the company. 

I Jdell contcnds that Roth is rcsponsible for inadequatcly completing the medical portion of 

thc application, and thus, is responsible lor thc cancellation of the policies as a result of hi l ing to 

disclosc the coiiiplcte medical history oi‘ [he applicant at the time olmakjng the application. As 

proof‘ of Roth’s iiivolvcnicnt in completing the medical forms, Udell provides an ai‘iidavit affirming 

he was ncvcr examined by a doctor with rcspect to the Berkshire policies. He also affirms that he 

did not f i l l  out the mcdical porlion, that he signed thc Berkshire incdical forms in blank, arid trusted 

I Z o h  to complele the application. Moreovcr, IJdell suggcsts that in addition l o  completing the 

iiicdical fomis fraudulently, Roth mighl have worked in collusion with a doctor to persuade 

insuraiicc companies to i ssuc insurance policies to persons who were cssentially Lui-insurable. 

2 

[* 3 ]



DISCUSSION 

D e h d a n t  Roth rnovcs to dismiss the complaint in its entirety. He-claim the Equitable 

policics are barrcd under CPLR Ij 321 l(a)(5) which states that a “cause of action may not be 

maintained because o f .  . . collatcral estoppel, . . . [and] rcs judicata.’’ Roth also asserts that he has 

documentary evidence disproving p1aintiWs allcgations undcr the Berkshire policies, and 

accordingly those clainis should bc barred pursuant to CPLR 321 l(a)(l). Furlhermore, Roth 

contends that since all claims uiidcr the Equitable and Berkshire policics should bc barred, any other 

claiiii that the plaintiff might havc should be dismissed for failing to state a causc of action (CPLR $ 

321 I (a)(7)). 

Clnims Under the Equitable Policies 

With rcspect to the Equitable policies, dcfendant Roth asserts that all claims should b a n d  

undcr the doctriiics of collateral cstoppel and res judicata (CPLR S; 321 l(a)(5)). Collateral estoppel 

and res judicata are related doctriries that limit re-litigation of matters, where the parties have had a 

“full and lair opporlunity to prcsent their case in earlier proceedings (People v Evun,~, 94 NY2d 499, 

502 (2000)). Collateral cstoppel, or issuc preclusion, has two basic rcquirernents for its application: 

( I )  the issuc sought to be prccluded is idcntical to a material issue dccided in a prior action, and (2) 

that tlicre was a fdI and fair opportunity to contest the issue in t lx prior action (J@iey,s v Gr(fJ7, 1 

NY3d 34,39 (2003)). 

Rulh points to a prior action filed by the plaintii‘f’in the Supreme Court of the Slate of New 

Yorlt, Nassau County, where Rotli was granted summary judgmcnt against Udell (hereinafter “prior 

;1c~iu11”) (s’ee IJdclI v Equitcrble Ltfe Assurrcnce Society of the UT, Sup Ct, Nassau County, June 10, 

2004, Martin, J., Index No. 003585/03). 
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. . . . . - - - . .. - 

I n  the prior action, TJdeIl allegcd that Rotli had breached his obligation as an agent or 

representative ol’ Equitable (id.). The Nassau County Cour t ’d i~mi~cd- the  complaint as time barred 

uiidcr Insurance Law $321 1 (d), but also stated that “even if the action werc timely, the complaint 

must bc dismissed on f i e  merits” (id.). ‘I’he Court found that L L [ t ] h ~  contention that plaintifT [Udcll] 

was iiever made aware of the changc in prerniiirn payment modc, and assumed that payments 

continued lo be deducted autoiiiatically under the System-Matic method, flies i n  the face of 

docui~cntary evideiicc bcforc [he court , . .” (id.). It was eslablishcd that, h-om November 1998 up 

to early 2000, plaintiUreceivcd quarterly bills from Equitable and issued checks in payinent (id.). 

Accordingly, the Nassau County Cou.rt louncl that there was no evidence that Koth breachcd a duty 

to properly service the Equitable policies, and plaintiff‘s claims against Roth relating to improper 

caricellaliori of the Equitable policies was uiitcnable (id). Udcll has since thcn appealed thc 

summary judgment decision in the prior action and the matter is now pending before the Appellate 

Divisioii Second Judicial Department. 

Itoth, in [he suit bcforc this court, alleges that all plaintiffs claims based on the Equitable 

policics should be barred undcr collateral estoppcl and/or res judicata as the prior action in Nassau 

County irivolved [hat snrne set offacts and siiiiilar issues. 

i.’l~i.i~ilif~~Jdcll, in opposition to the motion to dismiss, asserts that the decision in the prior 

action was liinjtcd to the issue o l  whethcr defendant Roth had a duty l o  service the Equitable 

policies. 11 iiivolvcd a question ol‘liability based on defendant’s alleged responsibility in the 

termination of the fiquitnble policies. Udell argues that, in coiitrast to the prior action, the complaint 

in the present case alleges breach of obligation arising from tlic special relatioilship that was lkrmcd 

011 R.oth’s serving as a. consultant. Since the allegations in the present complaint are dillerent, based 
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on tlic alleged wronghl conduct oi‘thc deihdant in contcxt of serving as the plaintiff’s risk 

mana$kwnt consliltant, plaintil‘f contends that collateral estoppel does not apply 

Evcn if this court accepts the philitiff s arguiiient that the issues are diflerent, the Equitablc 

claims are still barred under the doctrine of res judicata. The Court of Appeals has rccently staled 

that: 

IJnder tlic doctrine of res judicata, [or claim preclusion,] a party may not 
litigate a claim where a judgment on the iiierits exists from a prior action 
betwcen the sanic parties involving the same sub+ject matter. ‘17he rulc applies 
not only to claims actually litigatcd but also to claiiiis that could have been 
raised in thc prior litigation. Thc rationale underlying this principle is that a 
parly who has been given a full and fair opportunity to litigate a claim should 
not bc allowed to do so again. 

( I n  rc IIurztcr, 4 NY3d 260,269 (2005); see ulso Parker v Rlauvell Volunteer Fire eo . ,  93 NY2d 

343, 347-48 (1  999)). Under the New York transactioiial analysis approach, when a claim has becn 

broughl to a final conclusion “all other claims arising out of the same transaction or scries of 

transactions are barrcd, even if bascd upon different theories or if sccking a differcnt remedy” (In re 

Hzuiter, 4 NY3d at 269 (intcrnal cilations omitted)). 

Udell’s present claims under the Equitable policies, iiivolvc the exact same set of facts as the 

prior mattcr iifed in Nassau County. Plaintiff was given a “full and fair opportunity” to litigate 

claims under the Equitablc policies in thc Nassau County Court. The awarding of summary 

judgment in hvor  of defendant Rofi in the prior action amounts to a “final conclusion” for t he  

pirrposes or this court, even though plaintirf can still appeal and litigate the matter further in Nassau 

County. Siiice all the requircments for invoking res judicata are met, under New York’s 

transacliond analysis approach, plaintiff is bmcd from filing other claims uiidcr new legal theorjcs 

based on tlic sane  [acts. Therefore, all allegations bascd on the Equitablc policies arc barred under 
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tlic doctrine of res judicata and the complaint is dismissed as to these causes of action. 

Claims Under the Berkshire Policies 

Roth moves to dismiss all allegations in the complaint based on the Berkshire claim pursuant 

to CPLR $32 1 1 (a)( 1 j. A party may rnovc to dismiss a cause olaction on the grounds that “a 

clefknsc is founded upon documentary evidence” (see CI’LR 5321 1 (a)( I)), The defendant purports 

he was not involvcd with completing the medical portion of the Berkshre form, and offers 

documcntaty evidence consisting of thc actual Berkshire policy application. Roth points out that, 

firstly, the medical form does not conlaiii his signature. Secondly, the handwriting on the financial 

poi-tion of thc Berkshire application, which Roth achowlcdges he complcted, is dilferciit from tlic 

inedical portion. To counter plaintii‘rs allegation that he was never examined by a doctor, Roth 

provides an dlidavit by a doctor who affirms that he examined Udell in connection with the 

f3crkshire disability application, and the medical form from Ihe purported examination. The doct 

also states that he lilled out thc medical portion of the Berkshire application bascd on Udell’s 

answers to thc questions on the form. 

“On a motion to dismiss pursuant to CPLR 321 1, the pleading is to be afforded a liberal 

construction (see, CPLA 3026)’’ (Leon v Martinez, 84 NY2d 83, 87-88 (1994).) A court is to 

acccpt the hcts as al lcged in the complaint as true, accord the plaintill the benefit of every possible 

favorable idkrence, and dctcrmine only whcthcr the [acts as alleged fit within any cognizable legal 

tl1coi-y (id). 

Howevcr, under CPLR 532 1 1 (a)( 1 ), the court is %ot rcquired to accept factual allegations 

that arc plainly coiitradicted by tlic documentary evidcnce” (Robinson v Rohirzson, 303 AD2d 234, 

235 (1st Dcpt 2003)). The defendant has the burden of demonstrating that the documentay 
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. . - . . -. . - _  
evidence resolves 1111 factual issues and that the complaint fails as a matter of law (id). “A 

dismissal is wamaritcd only iL the documentary evidcnce subinittcd conclusively establishes a 

dcfcnse to the asscrted claims as a matter of law” (Leon, 84 NY2d at 88). 

hi tlic present case, both sides have submitted coiitradicting affidavits as to whcther plaintiff 

IJdell was cxaniined by a doctor in relation to his Berkshire claims. It is not for the court to 

detenninc which party’s affirmation lias more merit. Gcncrally, opposing afiidavits do not qiralify 

11s conclusive documentary evideiicc to support a dismissal wider CPLli 5321 1 (a)(l) as their 

contents arc riot essentially undcniable. (See 150 Hrnadwuy N ,  Y; AsLsocs., L.P. v Bodncr, 14 AD3d 

1, 5 ( I  st Dcpt 2004)). 

But here, along with the doctor’s affidavit, tlic defendant also submitted as cvidence a 

rnedical examination form, from the purported examination conducted for tlic Berkshire policy 

application. This adds credence to the defendant’s contention that Udcll was exainjncd by a doctor 

i n  rclation to his Berkshire application, and would generally amount to conclusive documentary 

cvidence in his favor. However, in the present situation the plaintiff’ alleges fraudulent behavior by 

thc defendant and suggests “that defendant Roth worked with a physician to induce Bcrkshire to 

issue policies to uninsurable applicants . . . .” (7 20, Afirmation oJ’G2enn UdeZZ, Muy 16, 200.5, ,) 

Consec~ucntly, the doctor’s ullirmation even though supportcd by a medical cxarninalion form does 

not amount to conclusive doclimentary evidence here. Tlic court notes that additional discovery, 

rcsulting in production of thc reports Lor the alleged blood tests perforiiicd during the medical 

examination, would amount to conclusive evidence. 

The absence of Koth’s signature on the medical portion of the Berkshire application, and  the 

d i k e n c e  in hand writing between Ilie fiiiaricial and medial portions, arc also not conclusivc 

7 

[* 8 ]



documentary cvideiice dcfcating plaintiff's allegations. "In ordcr to prevail on a motion to dismiss 

based on documentary evidence pursuant to CPL,R 321 1 (a)(l), the docuinents relied upon must 

dehilively dispose of plaintifrs claim" (Bronxville Knolls v Wehslcr Towr? Or.  Pxhp., 221 AD2d 

248, 248 ( I  st Dept 1995)). l h e  court notes that the Berkshire mcdical ibi+ni consisted mainly of 

clucstions that rcquired a chcck mark to bc placed next to lhe concct answer, and the limited hand 

wriling on the forin involved, mainly, naming the plaintiff and giving details about his personal 

physiciaii. There€orc, there still exist questions of hcts about who completed the Berkshire iiiedical 

po I i cy. 

Consequently, the defendant has failcd to resolve conclusively all factual issues as a matter 

of law and has not inct his burden of demonstrating that his documentary evidence coiiclusively 

refiitcs all orplaintiff s allegations. Accordingly, the motion to dismiss as to these claims is denied. 

CONCLUSION 

h 

Accordingly, il is hereby C I  
0 
C 
d 

k m a  ORDUKE11 that all claims based 011 the Equitable policies are 

ORDERED that the motion to dismiss claims based on thc Berkshire 

'I'his coiistitutcs the decision and order of thc court. 

DATED: August 1,2005 
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