
Tag 380, LLC v Commet 380, Inc.
2005 NY Slip Op 30271(U)

May 5, 2005
Supreme Court, New York County

Docket Number: 0118730/2002
Judge: Marcy S. Friedman

Republished from New York State Unified Court
System's E-Courts Service.

Search E-Courts (http://www.nycourts.gov/ecourts) for
any additional information on this case.

This opinion is uncorrected and not selected for official
publication.



// 
SUPREME COURT OF THE STATE OF NEW Y O R K t  NEW YORK COUNTY 

Justice 1 
PART 

The following papers, numbered 1 to were read on this-t 

Notice of Motlon/ Order to Show Cause - Affidavits - Exhlbi 

Answering Affidavits - Exhiblts fil 

Replying Affidavits s 
Cross-Motion: &Yes n No 

PAPERS NUMBERED 

DECIDED IN ACCORDANCE WITH 
ACCOMPANYING DECISION/ORDER. 

/I 0' 
J. S. C. 

Dated: S f 5 t  LF 

Check one: FINAL DISPOSITION N-FINAL DISPOSITION 
.~ * .. " _ .  

Check if appropriate: 0 DO NOT POST 

[* 1 ]



SUPREME COURT OF THE STATE OF NEW Y O N  
COUNTY OF NEW Y O N  - PART 57 

PRESENT: Hon. Marcy S. Fi-icdnian, JSC 

TAG 380, LLC, 

- against - 

COMMET 380, INC., 

COMMET 380, INC., 
Defeii dun t/Th id- 
Party Plaintijjj 

- against - 

GMAC COMMERCIAL MORTGAGE 
CORPORATlON, 

Third- Purty 
Defetidati t. 

ActionNo. 1 
Index No.: 118730/02 

DEClSlON 

Action No. 2 
Index No. 591 131/02 

These actions, iiivolving a tenant under a master lease ibr a prinie commercial building in 

New York City, its owner, and the owncr’s lender, seek determination of the parties’ rcspective 

obligations to procure terrorism insuraiice lor the building. The actioiis arose as a result oi‘thc 

difficulty and expense of obtaining teirorisiii insurance in the afteimath of September 1 I aiid 

prior to the eriactiiient o l  thc Terrorism Risk Insuraiicc Act of 2002 (15 USC $ 8  6701 et scq.). 

hi the main action, plaintiff TAG 380, LLC (“TAG”), the lessee of the building owncd by 
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dcfctidaiit COMMET 380, Inc. (“COMMET”), sought a dcclaration that it did not brcach its lease 

by failing to procure “adcquate insurance against losses resulting from terrorism,” as allegcd in 

COMMET’S notice to cure to TAG, datcd August 5,2002 (Ex. 1A to Paulscn Aff. Ln Support of’ 

COMMET’s Motion In Main Action [“Paulseii AK”]). COMMET interposed a second amcnded 

answer containing counterclaims, aniong others, for a declaration that TAG is required by ils 

lease to procure insurance for losses duc to tcrrorisiii, and for damages lor brcacli of contracl 

bascd oil TAG’S alleged lailure to procure such insurance. (Ex. 17A to Paulsen Aff,) COMMET 

iiiovcs for surrmiary j udgment disiiiissing the complaint, and awarding it declaratory relief and 

damages 011 its countcrclainis. TAG cross-iiioves Ibr suiiimary j udgment disiiiissiiig 

COMMET’s counterclaims, 

hi the third-party action, COMMET sued third-party defendant GMAC Commercial 

Mortgage Corporation (“GMAC”), its mortgage lender, for a dcclaration that (i) “it is not 

obligated to purchasc any insurances with respect to the property under the Loan Agrccrnent and 

therefore is no1 in delault thcrcunder, [or] (ii) that the Loan Agreement does not require 

[COMMBT] to pmchasc tcrrorism insurance.” (Third-Party Complaint, 11 2 [Ex. 3 to Greaney 

All. In Suppoit of GMAC’s Motion for Sumnary Judgment [“Grcaney Aff.”].) GMAC 

iiitcq>osed ;ill answer with a couiitcrclaim seeking a declaration, among others, that COMMET is 

required by the loan agrccment to maintain terrorism iiisurance for the building; and that an 

“operating event’’ as dcfincd by the loan agreement occuircd when TAG hilcd to purchase 

terrorism insurance, lhus eiitj tling GMAC to purchase terrorism insurance and to obtain 

reimbursement therefor from COMMET. (GMAC Answer, 11 1 15 [Ex. 4 to Greaney Aff,].) 

GMAC moves for summary judgiiicnt dismissing the third-party complaint and granting the 
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requested declaratory relief. COMMET cross-moves for summary j udgmeiit dismissing 

G MAC’S couiiterclaiiii, 

The following material facts are riot in dispute: TAG and COMMET are parties to a 10iig- 

tertii ground lcase (Ex. ZC to Paulsen Aff. j, which was entered into on January 26, 1989 and 

expires 011 January 16, 2014, for a coniinercial building located at 380 Madison Avcnue in 

Manhattan. COMMET is the assignee of the landlord’s interest and TAG is the assignee of the 

tciiant’s interest in this lease. Section 6.01 o r  thc lease (Ex. 1 C to Paulsen Aff.), which rcquires 

the tenant to procure insurance on the building, provides in pertinent part: 

During the Term Tenant will, at its sole cost and expense, keep and maintain the 
following insurance policies: (a) insurance on the Building against loss or damage 
by fire arid against loss or daniagc by other risks includcd under the standard 
Extended Covcrage Endorsement as presently adopted Cor use with the New York 
Standard Fire liisuraiice Policy, in an amount not lcss than the then lull insurable 
value of the Building, with a deductible olnot more than $50,000. 

The standard Extendcd Coverage Endorscnient (“Endorsemci?t”j in effect at thc time of 

execution of the lease requircd coverage lor pcrils including windstom or hail, smoke, riot or 

civil commotion, explosion, and physical contact of aircralt or vehicles. The Endorseinelit also 

contained an Exclusions sectioii which enumerated exclusions for losses, among others, caused 

by certain waters, volcanic cruption, and war risk. Losses due to terrorism were not among the 

exclusions sct forth in the Endorsement. 

It is further uiidisputed that piior to the commencement of this action, TAG maintained 

‘The parties differ as lo the form used as of 1989 for the standard Extended Coveragc 
Endorsement. Howcver, the forms submitted by the parties (Ex. 4A to Paulsen Aff; Ex. C to Cherniak 
Aff, In Support of ’I’AG’s Cross-Molion In Main Action [“Chcmiak Aff.”]) both covered the perils 
enumerated in thc tcxt. They differed only as to whether the additional perils, not here relevant, of 
vandalism, sprinkler leakage, sinkhole collapse, and volcanic action, were also covered. The Exclusions 
section of neithcr form included an cxclusion for losses duc to terrorism. 
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an all-risk insurance policy for the building, effective tlmugh June 30, 2002, which did not 

contain an exclusion for losses due to ten-orism. Upon expiration of this policy, TAG procured 

an all-risk policy, for the policy period fiom June 30, 2002 throiigli June 30, 2003, which 

expressly cxcluded terrorism. (Insuranc,e Certificate [Ex. 4B t.o Paulscii Aff.].) COMMEl 

contends, aiid TAG does not dispute, that in  early Aiigust 2002, TAG’S then counsel, Harold 

Meriam, advised RKEEF, COMMET’s real estate iiivestnient manager, that TAG liad by theii 

also purchased $100 million of terrorism iiisurance for the building. COMMET claims that Mr. 

Meriam agreed tu providc evidence of the coverage but failed to do so. COMMET then servcd 

the notice to curc, dated August 5 ,  2002 (Ex. 1A to Paulscii hff.), which precipitatcd TAG’S 

coinmencenicnt of the main action. This notice to cure provided in pertinent part: 

This letter constitutes notice to Tenant, as contemplated by Article 11 of 
the Lease, that the insuraiice policies Tenant has obtained for the Property do not 
comply with thc requiremeiits of Article Section 6.01 (a) of the Lease in that said 
insurance does not contain adequatc insurance against losses resulting lroni 
terrorism. Consequently, Tenant is in defdult of its obligations under thc Lease 
and Landlord hercby delilalids that Teiiaiit cure such dcfault iiiimedialely. 

as an eiiicrgency situation permitting (but not requiring) Landlord to immediately 
and without further noticc obtain such insurance for the account and at the 
expeiisc of Tenant as contemplated by Arlicle 12.01 of the Lease. Tenant’s lack 
of such insurance constitutcs an iminediatc, material and ongoing risk of loss to 
Landlord in the evciit of a terrorist attack. 

provided for in Article 1 1 .Ol(b) the Lease could rcsult in hurther action by 
Landlord as provided in the Lease. 

Landlord hereby advises Tenant that i t  considers the lack of such insurance 

Furthermore, Tcnant’s railurc to cure the same within the time pcriod 

This action by TAG for a declltratory judgtiicnt that it had not breaclicd the leasc followed. By 

order dated October 28, 2002, this court granted TAG a Yellowstone illjunction, enjoining 

COMMET, pcnding determination of this action, rrom terminating or cancclljng plaintiffs leasc 

based OII the August 5 ,  2002 notice to CUE, and tolling the cure pcriod set fort11 in that notice. 
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In  October 2002, RREEF purchased $100 r~iillioii terrorism insurance for COMMET’s 

properties througliout tlic United Slales, with a sub-limit of $25 million for propcrtics in New 

York, including 380 Madison Avenue. (& AfE of Stephen Burger, Vicc Pres. of RKEEF, 1119 

[Ex. 10 to Paulscn Aff.].) However, this iiisurancc conccdedly did not covcr tlic full replacemeiit 

value of380 Madison Avenue. By lettcr dated October 10, 2002, GMAC notified COMMET 

that fiilure to niaiiitain terrorism insurance in the amount of the full replacciiient value of the 

building constituted a default under the loan agreement. (Ex. 21 to Greariey Aff.) This letter 

slated in pcrtiiiciit part: 

You have indicated to us that RREEF has bound a contingent $ IO0 million 
blanket policy providing terrorism coverage for all localions in your property 
portrolio. Howcver, you further adviscd that a sub-limit of only $25 millioii 
tcrrorisni covcrage applies under this policy to San Fraiicisco aiid New York City 
localions only, and the Mortgaged Property is locatcd hi New York City. 

Although you have niadc us aware that the Borrower [COMMET] is curreiitly 
involved in litigation with the Master Lessee [TAG] under the Master Lease, 
pursuant to tlic Loan Agreement, the Borrower must secure insurance to the extenl 
that thc Master Lessee does not. You agree, as you have stated in your pleadings 
in tlic litigation, lhat terrorisiii coverage is required for thc Mortgaged Propei-ty. 

terrorism coverage is unacceptable. Tliereforc, you must securc addi tioiial 
coverage to adequatcly protect the Mortgagcd Property. * * * * 

We continue to emphasize that the failure to maintain the insurance as required 
by tlic loan documents coiistjtutes a defaull. We havc the right under Section 
8.1 .l(e)(ii) of lhe Loaii Agrccment to obtain insurance against terrorist acts and to 
seek reimburserneiit lrom you. 

The dcadliiic you were givcn to procure terrorisin insurance has passcd. 
Therefore, unless we receive a coiiimitnicnt from you to purchase an acceptable 
amount of insurance by the close of business Friday, October 11, 2002, we will 
resuiiie our efforts to enforce our riglits uiidcr the Loan Agreeiiicnt, including the 
righl to purchase iiisurance against terrorist acts 011 thc Borrower’s behalf, and to 
rcquirc that the Borrower reiiiibursc us for thc cost of such insurance. 

Givcii thc unpaid principal balance of $89 million, thc $25 rnillioii sub-limit of 

In October 2002, COMMET responded by coiniiieiiciiig the instant third-party actioii against 

GMAC. 
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As stated above, it is uncontested that prior to the expiration of TAG’s policy on Juiic 30, 

2002, TAG maintained an all-risk policy for the building which included coverage for terrorism. 

Upon expiration of this policy, TAG procured an all-risk policy, for the period from June 30, 

2002 tlu-ougli June 30, 2003, which exprcssly excluded terroiisiii. It is further Lincoiitested that 

subsequeril to the cormiiencerncnt of the main aclion, TAG procured, and has siiice niaiiitained, 

terrorism insuraiice lor the building, the adequacy oIwliich is not challenged by cither 

COMMET or GMAC: Documents produced during the coiirsc of discovery in this action show 

that as of July 2002, TAG had in fact obtaincd $1 00 iiiillion terrorism insurance coverage [or thc 

building under 3 policy for a lenii Irom July 12, 2002 to July 12, 2003. (& Ex. 17F to Paulscn 

Aff.) TAG purchased an additional $300 million terrorism coverage lor thc building for the 

pcriod from Oclober 11, 2002 through October 11, 2003. (Ex. 17H to Paulseii Aff.) For the 

periods from June 30, 2003 through June 30,2004 and June 30,2004 through June 30,2005, 

TAG has maintained all-risk policies for the building wliich do not contain an exclusion for 

losscs duc to terrorism. (See Chciniak Aff., 1171 52-54.) 

Claims in the Main Action 

Altliough TAG is maintaining teirorisin insurance for the building, it takes the position 

that it is not obligated to do so under its lease with COMMET, and merely elccts to purchase the 

more “generous” all-risk coverage. (a TAG Mcino. In Opp. To COMMET’s Motion for 

Summary Judgnienl and hi Support of TAG’S Cross-Motion [“TAG Memo. In Opp.”] at 3.) 

COMMET concedes that by procuring terrorism coverage, TAG has cured the breach of lease 

alleged in its August 5 ,  2002 notice to cure. However, in view of TAG’s rehsal to concede that 

it is obligated to providc terrorism coveragc, COMMET contends that it requires a declaration to 
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that elTect, 

As a thrcsliold matter, the court rcjects TAG’s contention that as a result of its 

procurement ol‘terrorisiii insurance, the main action no longer prcscnts a justiciable conlroversy 

that would support declaratory relief. TAG’s com.plaint seeks a declaration that “plaintiff has not 

breached the teims of the Lease as allegcd in  tlic August 5 Notice.” (Complaint, Wherefore 

Clausc [Ex. 1B to Paulscn Aff.].) As COMMET does not dispute that TAG has curcd thc alleged 

breach, TAG acknowledges that its coniplaint “should bc dismissed as moot.” (TAG Memo. 111 

Opp. at 5.)  TAG’s furiher assertion that COMMET’s counterclaim should also be dismissed is, 

however, without meiit. COMMET’s counterclaim seeks not only a declaration that TAG has 

breached the lease, bul also a broadcr dcclaratioii that TAG “has a duly under Section 6.01 ofthe 

Lease to obtain insurance for 380 Madison which does not excludc coverage for terrorism.” 

(Answcr, 1137 [Ex. 17A to Paulsen Aff.].) Given that TAG takes the position that its purchase of 

terrorism insurance is voluntary, and that its current insurance policy cxpires in June 2005, the 

partics’ dispute as to TAG’s obligatioii lo purchase terrorism insurance may recur. It is thereIbrc 

appropriate for this court to entertain COMMET’s requcst for declaratory relief on its 

counterclaim. (a Matter QlPQc v Cpughlin, 71 NY2d 48 [1987], rearg denied 70 NY2d 1002 

[ 19881, cerl denied 488 US 879 [ 19881; Wavcrtree Corp. v 136 Waverly ASSOCS., 258 AD2d 392 

[l’t Dept 19991.) 

‘Turning to the merits, section 6.01 (a) ofthc leasc between TAG and COMMET rcquires 

TAG lo maintain “insurance on the Building against loss or darnage by fire and against loss or 

damage by olher risks included under the standard Extended Coverage Endorsemeiit as presently 

adopted lor use with the New York Standard Firc Tiisurancc Policy * * *.” Insurance Law 3404 
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codifies the miiiiinum rcquircnients for standard fire insurance policies issued 011 properly in 

New York Slate. (Lane v SecLirity Mut. Ins. Co., 96 NY2d 1 [2001].) Section 3404(e) rcquircs 

an insurer to insure the property, up to the specified dollar amouiits,“against all dircct loss by 

firc, lightning and by removal from premises endangered by the perils insurcd against in this 

policy, except as hereinafter provided.” This section further provides lor exclusio~is limitcd to 

the Pollowing: 

This Coiiipany shall not be liablc for loss by fire or other perils insured against in 
this policy caused, directly or indirectly, by: (a) eneiny attack by armed forces, 
including action taken by military, naval or air Ibrccs in resisting an actual or an 
iiiiiiicdiately iiiipeiidiiig encmy attack; (b) invasion; (c) insurrection; (d) rebellion; 
(e) revolution; (f) civil war; (g) usurped power; (11) order of any civil authority 
except acts of destruction at the time of and for the purpose orpreveiiting the 
spread of fire, provided that such fire did not origiiiatc from any of the perils 
excluded by this policy; (i) neglect of the insured to use all rcasonablc mcans to 
savc and prcscrvc tlic property at and after a loss, or when the propei-ty is 
endangered by fire in neighboring premises; 6) noi- shall this Company be liable 
ror IOSS by tlieli. 

It is well settled [hat a policy that insures against the peril of fire may not contain ternis and 

provisions that are “less fworable to the insured” than tliosc contained in the standard fire policy. 

(See Lane, 06 NY2d at 5 [citing Insurance Law $ 3404[Q[I][A]].) 

The lease between TAG and COMMET 1-equires TAG to procure nanied perils insurance 

coverage. Insurance Law $ 3404 applies to namcd pcrils policies. It is further settled that such 

policies apply “only against the perils specifically cited in the coverage provisions, and any 

uiiiianicd pcril is not covcrcd, while all-risk policics rcvcrse this and cover all perils not 

specifically excluded.” (10 Couch on Insurance 8 148:4 [3d ed].) A named perils policy insuring 

against losses by lire will ordiiiarily be construed to cover damage from fire caused in any 

manner other than by the insured’s arson (see id., 5 149:4) or by a cause specifically enumerated 
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in the exclusions section of the policy. (& Ennar Latex. Inc. v Atlantic Mut. Lns. Co., 1995 WL 

325640 [SD NY 19951.) 

liisuratice Law tj 3404(e) does not contain an exclusion for losses caused by terrorism.’ 

Scction 6.01 of the parties’ leasc, read in light of the reqiiiremcnts of Insurance Law 3404, thus 

obligates TAG to maintaiii namcd perils coverage for losses by firc and by the other perils 

included in the standard Extended Coverage Endorsement, even if such losses are caused by 

t errori si11 , 

In so holding, the court rejects TAG’S asscrtioii that because terrorism was not specihally 

namcd as an insured peril undcr thc Extended Coverage Endorscment, it is not a peril as to which 

coverage is required. TAG cites no authority that supports this contention. On the contrary, as 

held above, tci-rorisni is not itself a peril but a potential cause of loss by the peril o r  fire and other 

perils nanicd under the Extended Covcrage Endorsement. Indeed, on its reply, TAG itself 

cffcctively withdraws ils claiiii that terrorism is an insurable peril that must be named in order to 

be covercd, and acknowledges that “any firc that cnsucs from an intentional act, including 

terrorism, cannot be excludcd from fire coverage piirsiiant to Section 3404 or  tlic Insurance Law.” 

(TAG Reply Mcriio. of Law a1 8.) 

The court further notes that New York Depaitinent of Lnsurarice Gencral Counsel has 

issued an opinion concluding that Insurance Law 5 3404 prohibits an insurer from issuing a policy 

lor any propcrty in this stale that contailis a terrorism exclusion with respect to the pcril of fire. 

2TAC; docs iiot argue that the exclusions in hisurance Law 5 3404(e) for enemy attack, invasion 
or insurrection apply to acts by terrorists as opposed to military forces ol‘ a sovereign or group having & 
facto governmental status. (See Pan Am.World Airways, Inc. v Aetna Cas. & Surety Co., 505 F2d 989 
[2d Cir 19741; 10 Couch on Tnsurancc 6 152.15 [as to the inapplicability ofthe ‘Lwar risk” cxclusion to 
tcn-oi-ist acts] ,) 
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(2002 NY Tnsurance GC Opinioiis Lexis 247, Opinion No. 02-1 1-13 [Nov. 14, 2002][Ex. 2 to 

COMMET Memo. oi‘Law hi Support of Motion for Suininary Judgment in Main 

Action][“COMMET Memo. In Support”].) While this opinion is not binding upon this court, it 

confirms the court’s coiiclusio~i that thc parties’ lease requires TAG to procure teirorisim 

insurance. 

Thc remaining issue in the main action is thus whether COMMET is entitled to damages 

as a result of TAG’S teiiiporary fiiilure either to procure, or to nolily COMMET of its 

procurcmcnt, of terrorism insurance. At the outset, Ilie court rejects TAG’s purported reservation 

o ra  riglit to oppose COMMET’s claims for damages. (& TAG Memo. hi Opp. at 15, n 5. )  

Contrary to TAG’s contention, COMMET did not movc for summary judgment as to liability 

only. Rather, COMMET’s iioticc of molion sought sitmmary judgrnenl without a liiiiitation to 

liabilily. COMMET’s memorandum of law in support of the motion expressly sought damages 

011 COMM ET’S second and third counterclaims, alleging TAG’S breach of Icasc, for COMMET’s 

attorncy’s fees in connection with this action as well as its payment oi‘prcmiums for terrorisin 

insurance. (See COMMET Mcnio. In Support at 23-25.) The court will accordingly consider 

COMMET’s entitlement to cach of these itciiis of damages. 

COMMET bases its claim for attorney’s fees in the main action on the parties’ Icase. 

“Undcr thc general rule, attoimy’s fees are incidents of litigation and a prevailing party may not 

collect them from the loser unless an award is autliorizcd by agreement between the parties, 

statute or court rule.” (Hoopcr Assocs.. Ltd. v AGS Computers. h c . ,  74 NY2d 487, 491 [ 19891.) 

Section 12.01 of the lease providcs in perlinent part: 

* * * bills for all costs, expenses and disbursements of cvery kind and nature 
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whatsoever, iiicluding rcasonahle attorneys’ fees, involved in * * * enforcing any 
right against Tenant, under or in connection with this Lease, or pursuant to law, 
including (without being limited to) any such costs, expeitsc and disbursement 
iiivolved i n  instituting and prosccuting summary proceedings * * * inay be sent by 
Landlord to Tcnant monthly, or immcdiately, at Landlord’s option, and shall bc 
due and payable in accordance with the tcniis of said bills and if not paid when duc 
the aiiiount tliercof shall inmcdiately become due and payable as additional rent 
under this Lease. 

This lease provisioii contains language that clearly perniits COMMET to recover from TAG 

attorney’s rccs incurred in defending or prosecuting an action bctween COMMET and TAG 

involving enrorcciiicnt of COMMET’S rights under the lease. COMMET is accordingly cntitled 

to recover its attorney’s fecs in connection with thc instant aclion. (Scc Hooper, 74 NY2d at 492; 

Chatanow hssocs., hic. v 527 MDN Prop.. h c . ,  161 AD2d 258 [l”Dept 19901.) 

COMMET also seeks reimbursemciit for premiums lor tcrrorism insurance that COMMET 

purchased lor the building. As set forth above, it is Lindisputcd that between July and October 

2002, TAG purchased $400 million of terrorism insurance for the building - an amount that 

COMMET and GMAC coiicedc is adequate. However, TAG did not providc cvidence of this 

covcr-agc to COMMET until February through May 2003, during the discovery stage of this 

aclion. 

TAG’S rcasoiis for purchasing the requircd insurance but refusing, except in the contcxt of 

this litigation, to disclose tlic purchase are unexplained, if not unfatl~oniablc.~ Section 6.03 or tlic 

lease expressly requires TAG to deliver to COMMET “not less than thirty (30) days prior lo the 

TAG’S CEO, Steven Cherniak, states merely that because *YAG’s position was that i t  was not 3 

required by the terms of ils lcase to provide terrorism imurance coverage, it “did not immediately advisc 
ConlMet of this insurance upon the effective date of the coverage. Instead, in response to ConMet’s 
document demands, documents cvidencing this coverage werc duly disclosed to ComMet during the 
coursc of discovery in this action.” (Chcniiak All-,, 11 45.) 
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expiration date of any expiring policy” evidence of the purchase of insurance required under thc 

lease. Section 12-01 further pennits COMMET to make payneiits to remedy TAG’s default in lhe 

perfoimance ol‘ any tci-im of llie lease “for the account and at the expense of [TAG], iiiiiiicdiately 

and without notice in the case OCeiiiergency.” TAG does not argue, nor could it plausibly do so, 

that the purchase 01 teirorisni insurance was not an cmcrgency in the months following Septeiiibcr 

11. The court accordingly holds that given TAG’s obligation under the leasc to procure terrorism 

iusuraiice for the building, and its failure to comply with its further lease obligation to furnish 

timely evidence to COMMET of its purchasc of such insurance, COMMET is entitled to rccover 

the costs 01 the terrorism insurance that it purchased for the building in October 2002, prior tu its 

receipt ol thc rcquired docitmentation showing that TAG had in fact pmcliascd the insurance. 

As TAG points out, there is cvidence in the record of these motions that COMMET’s real 

estate investment inariagcr was looking into thc purchase of terrorhi  insurance for COMMET’s 

entire portfolio orpropcrties, including 380 Madison Avenue, as early as October 2001, Contrary 

to TAG’s contention, however, any indcpciiderit intention on COMMET’s part to purchase 

terrorism insurance does no1 raise a inatcrial issue of fact as to TAG’s liability to COMMET for 

the cost of the premiums, under these circumstances in which TAG failed to deliver required 

proof of its purchase o r  terrorism insurance to COMMET prior to COMMET’s own purchase. 

COMMET furthcr claims that it is required to indemnify GMAC lor GMAC’s expenses in 

connection with cz dcfault by TAG, and that COMMET has reimbursed GMAC for attorney’s fces 

for which TAG i s  now liable. Howevcr, COMMET not only relegates this claiiii to a footnote, but 

fails to idcntify the provision in the lease or to cite any legal authority supporting its rccovery of 

tlicsc fees from TAG. (See COMMET Memo. hi Support at 25, n 11 .) COMMET also does not 
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seek such fees OII its counterclaims as pleaded. (See Amended Answer [Ex. 17 to Paulsen Aff.].) 

This claim will therefore be denied.4 

COMMET’s final claim in the iliain action is for saiictions bascd on TAG’s failure to 

disclose its procureiiiciit of tcrrorism insurancc at thc time i t  was purchased. Although this 

fiiilure has clearly not been satishctorily explained, the court finds that it constitutes a breach of 

the lease rather than an independciit basis for sanctions, which will accordingly be denied. 

Claims in the Third-Party Action 

In the third-party complainl, COMMET sough1 a declaration that it is not required by ils 

loa1 agreement with GMAC to procurc aiiy insurancc for the properly, while GMAC 

couiiterclaitiicd for a dcclaratiori that based on TAG’s fiilure to procurc tcrrorism insurance, 

COMMET was obligated by tlie loan agreement to procure the insurance and that, upon its failure 

to do so, GMAC was entilled to procure the iiisurance and recover the cost from COMMET. The 

claims ol the parties to this action have changcd i n  light of the changed circuiiistaiiccs siiicc this 

action was brought- namely, TAG’s disclosure of its procurement of adequate terrorism 

insurance. GMAC does not claim that COMMET is currently obligated to procurc tci-rorism 

insurance. Rather, it seeks a declaration that if TAG fails to maintain terrorism insurancc in the 

future, COMMET will bc obligated by the provisions of the loan agrccniciit to maintain such 

insurancc. (CMAC Memo. of Law In Support at 2; GMAC Mcnio. of Law In Further Support of 

GMAC’s Motion and hi Opp. to COMMET’s Cross-Motion [“GMAC Reply Meino.”] at 3-4.) 

‘In view of the court’s holding that COMMET IS entitled lo damages (other than attorney’s fees 
paid to GMAC) under its counterclaims for breach of contract, the court does no1 rcacli COMMET’s 
duplicative claiiiis for daiiiages under its fourth and fifth counterclaims ror negligcnt inisrcprcscntation 
and brcach of thc covciiant of good faith and fair dealing, respectively. 
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GMAC’s claim lor dcclaratory relief is based on the following provisions of the parties’ 

loan agreement, datcd June 30, 1997 (Ex. 2 to Greaiiey Aff.): Section S,l.l(a), which requires 

COMMEI‘ to cause TAG to procure insurance, provides: 

Borrower [COMMET] shall, at its sole cost a id  expcnse or prior to thc occurrence 
of an Operating Event, shall [sic] c m s e  thc Mastcr Lessee [TAG] at its sole cost 
and expense to, Tor the mulual benefit of Borrowcr and Lender [GMAC], keep lhe 
Properly insured and obtain and inaintain policies of insurance insuring against 
loss or damage by standard pcrils included within the classification ‘All Risks o r  
Physical Loss’. 

Scctiori S. l.l(h) of the loaii agrccment further provides that “[alftcr the occurrence of an 

Operating Event and upon Leiidcr’s reasonable request, Borrowcr shall obtain insurance to satisfy 

the insurance requireinelits set forth in this Section 8.1.1 ,” As defined in section 1.1 , the lenii 

“operating event” means that “the Master Lessee d e h l t s  on any of its obligations under the teniis 

and coiiditioiis of thc Master Lease such that Borrowcr is entitled to assume obligatioiis of thc 

Master Lessee with rcspcct to the control, opcration and management of the Property.” 

GMAC argues that TAG is obligated by the TAGKOMMET lease to procure terrorism 

insurance and that, upoii TAG’s d e h l t  in procuring such insuraiicc, an “operating event” within 

thc meaning of the loan agrccment occurs, thus obligating COMMET to procurc the insurance. 

(GMAC Memo. of Law hi Support at 17.) hi opposition, COMMET disputes that a mere dcfault 

on TAG’s part in purchasing terrorism insurancc would constitute an operating event, and 

coiitciids that it would not be “entitled to assume obligations of [TAG] with respect to thc control, 

operation and management of the Propcrty” until it took the steps requircd to terminate TAG’S 

tenancy pursuaiit to Article 11 of its lcasc with TAG. (COMMET Mcmo. of Law In Opp. to 

GMAC’s Motion and 111 Support of COMMET’s Cross-Motion [“COMMET Memo. In Opp.”] at 
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19-20; COMMET Rcply Memo. of Law hi Further Support of COMMET’s Cross-Motion 

[“COMMET Rcply Mcnio.”] at 1 1 .) 

The parties have not subrni tted legal authority in support of their respective positioiis O J ~  

whether an opcrating event may be found based on the nierc occurrence of the dehult. This court 

thcrcfoorc will not grant declaratory relie1 on the propcr construction of the term opcrating event. 

111 any event, the courl need not reach thc issue, as G M R C  no longer sccks relief based on the 

actiial occurrence of an opcrating event but instead seeks a declaration that the loan agreement 

requires COMMET to purchase leirorisiii insurancc should an operating cvcnt occur in the future. 

GMAC’s rcquest for declaratory relief also, however, includes a request for a declaration 

on the nioic basic issue of wliethcr tlic loan agreement requircs tcri-orism irisirrarice to bc 

maintained [or the building - whether by TAG or, upon the occurreiicc of an operating event 

(however dcfiiicd), by COMMET. GMAC coiitciids that i t  needs declaratory relief on this issue 

bccausc COMMET “has refused to conccdc that it has the obligation to cnsure that [terrorism] 

coveragc is iiiaintaiiied throughout the tern1 of tlic Loan and the existing insurance is about to 

expire.” (GMAC Reply Memo. at 10.) COMM ET contends that such declaratory relie1 is both 

prcmature and non-j iisticiable. 

In support of its claim of prematurity, COMMET argued that the loan agreeriienl does not 

require COMMET to maintain any greater insurance lhaii that which TAG is obligated to niaintaiii 

uiider the TAGKOMMET lcase, and that because TAG’S obligation to procure terrorism 

insuraiicc had riot yet been detennincd, COMMET could not be held liable to procure such 

insurance if TAG did not. (COMMET Memo. hi Opp. at 2, 18.) This arguiiicnt is moot as a 

result of this court’s decision deteimiiiing that TAG is required to maintain terrorism insurance. 
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COMMET lurther argues that an operating event has not occurred because TAG has cured 

its failure to procurc tcirorism insurance. I t  also asserts that because an operating eveiit iiiay never 

occiir, GMAC’s claim for declaratory reliel is non-justiciable. (COMME‘I’ Reply Memo. a1 3.) 

COMMET’s claim of non-justiciability is unpersuasive. While locusiiig 011 thc fact that 

an operating event may not occur in the future, COMMET ignores the central disputc bchvccn the 

parties as to whether the loan agreement requires ten-orism insurance to bc maintained (whcther 

by TAG or by itsell; upon the occurrciicc of an opcrating cvent). This dispute iiiay recur, as 

TAG’S policies for the building expire every year. On the authority cited in coniiectioii with 

COMMET’s request for declaratory relief in the main action, GMAC’s claim for a declaration on 

this issue thercrore presents a justiciable controversy. 

Although COMMIT opposcs a dcclaratory judgment nieinorializiiig that the loan 

agreement requires terrorism insurance, COMMET fails to raisc a bona dispute in this regard. hi 

its opposition to GMAC’s motion and iii the papers in support of its own motion for summary 

judgment disinissiiig GMAC’s countcrclaim, COMMET does not dispute that sectioii 8.1, I (a) of 

the loail agreement requires COMMET to cause TAG to niainlain terroiisiii insurance. COM M ET 

also argues, and the court has held, that tlic TACKOMMET lease requires TAG to procure such 

irisurance. Indeed, COMMET does not contest tlic merits of GMAC’s claim lhat lhe loan 

agreement requires terrorism iiisurarice but instead, as ilotCd above, resls on its contention that 

CMAC’s claim for declaratory relief is preinatiire and non-justiciable. 

Significantly, moreover, COMMET’s arguments throughout this litigation have been 

coiisisteiit with an ackiiowlcdgnient - in fact, one that has sonietiines been explicit - that tlic loan 

agrccmcnt requires niaintenance of terrorism iiisuraiice, whether by TAG or COMMET. Thus, in 
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arguing tlic prematurity ol“ GMAC’s claim for declaratory relief, COMMET states that thc 

requested declaration of COMMET’s obligations “is wholly contingent on the outcome of tlic 

uiiderlying action bctween ConiMet and TAG,” and that a determination that COMMET must 

maintain terrorism insuraiice “is necessarily contingent on whether TAG is in fact required to 

inainlain tcrrorisin insurance pursuant to the Lease.” (COMMET Memo. In Opp. at 18.) In 

support of COMMET’s motion for a preliminary injunction, Stephen Burger, Vice President of 

COMMET’s real estate investment manager, represented that “under Section S . l . l ( h )  of the Lom 

Agreement, the Landlord [COMMET] is required to maintain, in order to not default under the 

1,oan Agreement, the same coverage as required of tlic Tcnant under the Lease.” (Burger Aff., 11 

15 [Ex. 22 to Crcaticy Aff.].) COMMET also argues that it “has expended hundreds of thousand 

ordollars, in corresponding with TAG * * * to obtain copies [ofl insurance policies, to confirm 

that TAG maintains policies of insurance 

Memo. In Opp. a~ 18 [emphasis supplied].) 

provided for under the Loan Ameement.” (COMMET 

The court notes that COMMET argues, for the first time on a reply to wliicli GMAC had 

no opportunity to respond, that even if an operating event occurs, the loan agreement does not by 

its terms require COMMET to iiiaiiitain teiTorisin insurance. (COMMET Rcply Mcnio. at 8-1 0.) 

This argument will not be considered by the court. Not only is the new argument improperly 

asserted on the reply (E Ritt v Lenox Hill Hosp., 182 AD2d 560 [l” Dept 19920. Accord 

Lumbennens Mut. Cas. Co. v Morse Shoe Co., 218 AD2d 624 [ l“  Dcpt 1995]), but jt is wliolly 

incoiisistcrit with COMMET’s position i i i  all prior papers submitted on thc motions that thc loan 

agreemciit rcquircs terrorism insurance. 

The court accordingly holds that GMAC is entitled to a declaration that COMMET is 
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required, pursuant to section 8.1.1(11) of the loan agreement between GMAC and COMMET, after 

1hc occurrence of an Operating Event and upon Lender's reasonable request, to obtain insurance 

to satisfy the insurance requireinents sct forth in section 8.1.1 of the loan agreement, includiiig 

insuraiice for losses caused by tcnorism. 

This constitutes the dccisioil of the court. A scparale order shall issue. 

Dated: New Yol-k, New York 
May 5,2005 
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