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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: IAS PART 23

_________________________________________ X
TEOFILO ARAUJO, FRANCISCO CONCEPCION, Index No. 603101/01
LORENZO FIGUEROA, ANDRES GONZALES, JOSE

MARRERO, CARLOS MONTALVO, FELIX MATOS OPINION

also known as WILFREDO ESCRIBANO, JOSE DELIO
MUNOZ, RAMON PAULINO, DOROTEO
POLANCO, DANILO VILLA, STEVEN HALL and
RALPH HALIL,

Plaintiffs,

-against-

TIANO’S CONSTRUCTION, CORP., MITRANI
PLASTERERS CO., INC., TIANO CONSTRUCTION
MITRANI CESARE GENERAL PARTNERSHIP,
PYTHAGORAS GENERAL CONTRACTING CORP,,
GBE ALASIA CONTRACTING CORP,,
[LUMBERMEN’S MUTUAL CASUALTY COMPANY,
SAFECO INSURANCE COMPANY OF NORTH
AMERICA, ST. PAUL MERCURY INSURANCE
COMPANY and JOHN DOE BONDING COMPANY,
whose identity is presently unknown.

Defendants.
-and-

LUMBERMENS MUTUAL CASUALTY COMPANY,
Defendant/Third Party Plaintiff,
~againsi-
EIFRAIN J. RAMOS, MARIBEL RAMOS, ANTHONY
MITRANI, CESARE MITRANI, PHYLIS MITRANI,
JAMES CARRION, NANCY MITRANI,

‘Third-Party Defendants.

RICHARD F. BRAUN, J.:
This is an action for breach of contract, quantum meruit, unjust enrichment, and surctyship.
Defendants Lumbermens Mutual Casualty Company (Lumbermens) and Tiano’s Construction, Corp.

(Tiano’s) jointly move for summary judgment against plaintiffs. Plaintiffs cross-moved to strike the
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answer of certain defendants. The cross motion was withdrawn by stipulation.

The causc of action for breach of contract against defendants Tiano’s and Lumbermens must
be dismissed (see Gonzalez v D&S Zaffuto Joint Venture, 271 AD2d 356 [1* Dept 2000]). Causes
of action for quantum meruit and unjust enrichment both raise the same claim (see Martin 11,
Bauman Assocs. v H & M Intl. Transp., 171 AD2d 479, 483-484 [1* Dept 1991]). Such causes of
action also cannot stand here (see Gonzalez v D&S Zaffuto Joint Venture, 271 AD2d 356, supra).
Therelore, the motion has been granted by this court’s scparate decision and order of this date to the
cxtent of awarding summary judgment to defendants Tiano’s and Lumbermens dismissing the first

amended complaint against those defendants.

fidad 5 ‘

Dated: New York, New York

April 18, 2005 RICHARD F. BRAUN, J.S.C.
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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK. o
TEOFILO ARAUJO, FRANCISCO CONCEPCION, LORENZO Index No. 603101/01
FIGUEROA, ANDRES GONZALES, JOSE MARRERO, CARLOS | Hon. Richard F. Braun,
MONTALVO, FELIX MATOS also known as WILFREDO JS.C.

ESCRIBANO, JOSE DELIO MUNOZ, RAMON PAULINO,
DOROTEO POLANCO, DANILO VILLA, STEVEN HALL and
RALPH HALL,

TIANO’S CONSTRUCTION, CORP., MITRANI PLASTERERS
CO., INC., TTANOS CONSTRUCTION MITRANI CESARE
GENERAL PARTNERSHIP, PYTHAGORAS GENERAL
CONTRACTING CORP., GBE ALASIA CONTRACTING CORP.,
LUMBERMENS MUTUAL CASUALTY COMPANY, SAFECO
INSURANCE COMPANY OF NORTH AMERICA, ST. PAUL
MERCURY INSURANCE COMPANY and JOHN DOE BONDING
COMPANY, whose identity is presently unknown,

Plaintiffs, | STIPULATION
- against -

Decfendants,

IT IS HEREBY STIPULATED, CONSENTED AND AGREED by and between

counscl for the undersigned partics as follows:

I.

Joint Movants, Lumbermens Mutual Casualty Company (“Lumbermens”) and
Tiano’s Construction Corp. (“Tiano’s”) hereby withdraw Point II of their Brief in
Support of their Joint Motion of Summary Judgment against the Plaintiffs dated
November 14, 2003.

Respondent Plaintiffs hereby withdraw Points IV, V and VI from their
Memorandum of Law in Opposition to the Joint Motion for Summary Judgment
and in Support of Plaintiffs Cross Motion to Strike Defendants” Answers.

Lumbermens and Tiano’s hercby withdraw Points IV and V of their Reply Brief in
Support of their Joint Motion of Summary Judgment against the Plaintiffs.

The parties acknowledge that discovery with respect 1o the Seward Park public
housing project has been completed with respect to the funding source issue. As
such, the arguments contained in the aforementioned papcrs shall be limited to the
Seward Park public housing project only.

The Plaintiffs acknowledge service upon them of Lumbermens’ Amended Answer
to the Amended Complaint, containing an additional separate defense based upon
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federal pre-emption and the Davis-Bacon Act.

the Amended Complaint, conteumng an additiongl separato defense based upon

the Davis-Bacon Act. 1. Qe (:F CH%'mo’bﬂ" s| pHhdavo @éﬂ(/

IT IS FURTHER STIPULATED AND AGREED that 4 facsimile dr ﬁ; tocopy of this s,

6. The Plaintiffs acknowledge service upon them off Tiano's’ Ah%g ded Answer to

signed Stipulation may be treated as an original signed Stipulation), and that thig Stipulation may
be signed in filed in counterparts 80 long as the filed document has attached aigix ¢ pages

It
containing the signatures of all counse/ set forth below.

Dated: New York, New York '
October 11, 2004

BARNES JACCARINO VIRGINIA DREIFUSS BONACCI & PARKER, LLP
AMBINDER & SHEPHERD, PLLC Attorneys for Defendant | 1 .
Attorneys for Plaintiffs Lumbermens Mutual Casuqlty {o.
111 Broadway Suite 1403 26 Columbia Thmpike, N%rt Entrance
New York, New York 10004 Flotham Park, New Jersey| 07932
(212) 943-9080 (973) 514-1414 ]
By: By: B
Lloyd Ambinder, Eaq. Guido Weber;Esq.
THE LAW QFFICES OF R. KENNETH !
JEWELL !:

Attorney for Defendants Tiano's Construction |
Corp., Mitrani Plasters Co., Inc., Tianos 2
Construction Mitrani and Cesare General
Partnership

300 Park Avenue, Suite 1700

New York, New York 10022-7411

(212) 572-4

By: J\“\_;_

R. Kenna\]ewell, Esq.




