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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PRESENT: HON. RICHARG F. BRAUN PART SL'3 
&.Ji&@ 

INDEX NO. 443 / O (  /I 4 
A k R Y b ,  T E D  F I L 3  + MOTION DATE 

- v -  
MOTION SEQ. NO. dol( 

MOTION CAL. NO. 

The following papers, numbered 1 to were read on this motion Wfdr '?fl c? 1-1 R. < Y' C T Y O ~ P Z C  o r l  
~~~s~ h ~ 1 0 3  rp STTI A ~ I U  r , 

PAPER$ NUMBERED 

Notice70f Motion/- - Affidavits - Exhibits ... 
Answering Affidavits - Exhibits 

Replying Affidavits 

Cross-Motion: B! Yes 0 No 

Upon the foregoing papers, it is ordered that this motlo 
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SUPREME COUKT OF THE STATE OF NEW YOKK 
CIOUN1‘Y OF NEW YORK: lAS PART 23 

TEOFLO AKAUJO, FRANCISCO CONCEPCION, 
LOKENZO FIGUEROA, ANDRES GONZALES, JOSE 
MARRERO, CARLOS MONTALVO, FELJX MATOS 
also Imown as WILFRED0 ESCRIEANO, JOSE DELlO 
MI JNOZ, RAMON PAULLTNO, DOROTEO 
POLANCO, DANK0 VILLA, STEVEN HALL and 
RALPH T-TATd,, 

X - - - _ _ _ _ _ - - - - - - - - - _ _ _ _ _ _ _ l _ l _ _ _ _ _ _ _ _ _ _ _ _ _ -  

PI ai n ti ffs, 

Index No. 603101/01 

OPINION 

-against- 

TIANO’S CONSTRUCTION, CORP., MTTRANI 
PLASTERERS CO., LNC., TIANO CONSlKUC1’lON 
MITRANI CESARE GENERAL PARTNERSHIP, 
PYTHAGORAS GENERAL CONTRACTING CORP., 
GBE ALASTA CONTRACTING CORP., 
IUMBERMEN’S MUTUAL CASUALTY COMPANY, 
SAPECO LNSURANCE COMPANY OF NORTH 
AMERlCA, ST. PAUL MERCURY INSURANCE 
COMPANY and JOHN DOE BONDING COMPANY, 
whose identity is presently unknown. 

Defendanis. 
-and- 

LUMBERWENS MUTUAL CASUALTY COMPANY, 

Defendant/Third Party Plaintifl, 

-against- 

EFliAlN J .  RAMOS, MARlBEL RAMOS, ANTHONY 
MITRANI, CESARE MITRANT, PHYLlS MITRANT, 
JAMES CARRION, NANCY MITRANI, 

RICHARD F. BRAUN, J.: 

This is an action for breach of contract, quantum meruit, unjust enrichrnenl, and surctyship. 

Defcndants Lumberinens Mutual Casualty Company (Lumbeimens) andTiano’s Construction, Coiy. 

(‘l’iano’s) jointly move for summary judgment against plaintiffs. Plaintiffs cross-moved lo strike the 
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answer of cci-tain defcndants. The cross motion was withdr;iwn by stipulntion. 

Tlie causc of action for breach of contract against dcfendants Tiano’s and Lumbennens niust 

be dismissed (see Gonzulez v D&S Z@do Joint Venture, 271 AD2d 356 [ 1” Dept 20001). Causes 

of action for quantum meruit and Linjust enrichment both raise thc same cluini (SLY Mar-iiu TT. 

Ilairnirin Assocx v H & M fnt l .  Trmsp.,  171 A112d 479, 483-484 [ 1 Dept 199 1) j ,  Such C C L C I S ~ S  o f  

action :ilso cannot stand hcre (see Gonenlez v DbS Z@uto Joirzl Veniure, 271 AD2d 356, supra). 

‘I’hcrerorc, the motion has bccn grantcdby this court’s scparate dccisiun and order of this datc to the 

cxlent of awarding summary judgment to dcfenciants Tiano’s and Luinbcrniens dismissing the first 

amended complaint against those defcndants. 

Dated: New Yor-k, New Yor-k 
April 18, 2005 IIICHARD F. BRAUN. J.S.C. 

2 
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- -.-- ----.--- 

SUPREME COURT OF THE STATE OF NEW YORK 
-. COUNTY OF NEW YOKK 

TEOFTLO ARAUJO, FRANCISCO CONCEPClON, LORENZO 
FIGUEROA, ANDRES GONZALES, JOSE MARRERO, CARLOS 
MONTALVO, FELIX MATOS also known as WILFRED0 
ESCKLBANO, JOSE DELI0 m O Z ,  RAMON PAULlNO, 
DOROTEO POLANCO, DANLO VILLA, STEVEN HALL and 
KALPH HALL, 

Plaintiffs, 
- against - 

TIANO’S CONSTRUCTION, COW., MITRANI PLASTERERS 
CO., INC., TlANOS CONSlRUCTION MITRANI CESAIE 
GENERAL PARTNERSHLP, PYTHAGORAS GENERAL 
CONTRACTING COW., GEE ALASJA CONTRACTING COW., 
LUMBERMENS MUTUAL CASUALTY COMPANY, SAFECO 
INSURANCE COMPANY OF NORTH AMEMCA, ST. PAUL 
MERCURY INSURANCE COMPANY and JOHN DOE BONDTNG 
COMPANY , whose identity is presently unknown, 

Dcfendants. 

Index No. 603101/01 
Hon. Richard F. Braun, 
J.S.C. 

STIPULATION 

IT IS HEREBY STIPULATED, CONSENTED AND AGREKD by and bctwcen 

counscl for the itndersigned partics as follows: 

I .  Joint Movants, Lunibermens Mutual Casualty Company (“Lunibermciis”) and 
Tiano’s Construction Corp. (“Tiano’s”) hereby withdraw Point TI oP their Brief in 
Support of their Joint Motion of Summary Judgmcnt against the Plainliffs datcd 
November 14,2003. 

2. Respondent Plaintiffs hereby withdraw Points IV, V and VI from their 
Memorandum of Law in Opposition lo the Joint Motion for Sunmary Judgrrient 
arid in Support of Plaintiffs Cross Molion to Strike Defcndants’ Answers. 

3. Lumberrnens and Tiano’s hercby withdraw Points IV and V of their Reply Brief in 
Support of thcir Joint Motion of Summary Judgnieiil against the Plaintiffs. 

4. The parties acknowledge that discovery with rcspect to the Seward Park public 
housing project has been completed with respect to the runding source issue. As 
such, the arguments contained in the aforemeniioncd papcrs shall be limited to the 
Seward Park public housing project only. 

5.  The Plaintiffs acknowledge service upon them of Lumberrnens’ Amcndcd Answer 
to the Amendcd Complaint, containing an additional separate defense based upon 
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federal pre-emption and the Davis-Bacon Act. 

6. T ~ s  PlaintMa acknowledge service upon them 
the Amended Complaint, containing an additio 

q, fiLll\lhFFI the Davis-Bacon Act. 

tocopy ofthis I IT IS FURTHER STIPULATED AND AGREED that facsimic 

eigned Stipulation may be treated a8 an original signed Stipulatio , and thar 

be signed in filed in counterpm ao long as the ffled document h amchec 

containing the signatures of all counael set forth below, 

Dated: New York, New York 

DREIFUSS B NACCl d 
Attorneys for I fendant 

October 1 1,2004 

BARNES IACCARTNO VIRGINTA 
AMBMDER & SHEPHERD, PLLC 
Aftorneysfor Plaintrs 
1 1 1 Broadway Suite 1403 
New York, New York 10004 
(212) 943-3080 

By: 
Lloyd Ambfnder, Euq. 

THE LAW OFFICES OP R. KENNETH 
EWELL 
Atrornuy for hfendants Tiano 's Consrructlon 
Corp., Mjtrani Plasters Co., he. ,  Tianos 
Constructioh Mitrani and C e s m  General 
Partnsrsh @ 
300 Park Avenue, Suite 1700 
New York, New York 10022-741 1 
(2 12) 5 7 2 - 4 9  

$11, Esq. 

Lumbermens 
26 Columbia 
Florbam Park 
(973)  514-14 

\ 
2 

By: A 
Quido Wt 
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