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Short Form Order
NEW YORK SUPREME COURT - QUEENS COUNTY

Present: HONORABLE AUGUSTUS C. AGATE | AS PART 24

Justice
____________________________________ X
ROBERT MALEY,
| ndex No.: 15496/01
Pl aintiff,
Mbt i on
Dat ed: May 10, 2005
- agai nst -

Cal . No.: 8&9

STEVEN GRAPSTEI N, BARBARA CGRAPSTEI N,
BRI T HOVE | MPROVEMENTS, DANNY CORPAC
and ANTHONY ESPCSI TO,

Def endant s.

The follow ng papers nunbered 1 to 19 read on these notions
by defendants STEVEN GRAPSTEI N and BARBARA GRAPSTEI N for summary
judgnment and dism ssal of plaintiff’s Conplaint and all cross-
claims and counterclains against it, by defendant BRI T HOVE
| MPROVEMENTS and DANNY CORPAC for summary judgnent and di sm ssal
of plaintiff’s Conplaint and all cross-clainms and counterclains
against it, and by plaintiff ROBERT MALEY for summary judgnent on
liability.

Paper s
Nunmber ed

Def endants Grapstein’s Notice of Motion, Affirm, Exhs.1-4
Defendant Brit Hone’'s Notice of Mdtion, Affirm, Exhs..5-8
Plaintiff’s Notice of Cross-Mtion, Affirm, Exhibits..9-12

Brit Hone’'s Affirmation in Partial Opp., Exhibits...... 13- 15
Brit Hone’'s Affirm in Qop. & Reply....... ... ... ... ... 16-17
Grapsteins’ Reply Affirmation.......................... 18-19

Upon the foregoing papers, it is ordered that these notions
are determ ned as foll ows:

On Decenber 29, 2000, plaintiff was working for Acacia
Construction on defendants Steven and Barbara G apstein’s hone
when he fell off a beam and went through the first floor ceiling,
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causing various injuries to his left knee, left shoul der, neck
and back. Plaintiff conmenced this action against defendants
G apsteins as hone owners, defendants Brit Home | nprovenents and
Danny Corpac (hereinafter referred to as “Brit Hone”) as general
contractors, and defendant Anthony Esposito, who al so worked on
def endant s Grapst ei ns’ hone.

Def endants Grapstein nove for summary judgnent and di sm ssa
against plaintiff, arguing that they are not liable for plaintiff
's accident. They argue that plaintiff does not have a viable
claim under Labor Law § 200 because they had no notice of a
dangerous condition and did not control or direct plaintiff’s
wor k. Defendants G apstein also argue that they cannot be |iable
under Labor Law § 240(1) because they are exenpt under the
statute as single famly owners who do not control or direct
plaintiff’s work. Def endants G apstein oppose plaintiff’s
cross-nmotion for sunmary judgnment, arguing that they cannot be
held as general contractors nerely for hiring workers.

Def endants cite their deposition testinony, plaintiff’s
deposition testinmony and defendant Danny Corpac’s testinony in
support of their notion.

Def endants Brit Home Inprovenents and Danny Corpac
cross-nmove for sunmary judgnent, arguing that they are not
general contractors and therefore cannot be liable for plaintiff’

S injuries. Brit Hone argues that it cannot be |iable under
Labor Law § 200 because it was not a general contractor that
hired or supervised plaintiff’s work. Brit Hone presents

def endant Corpac, plaintiff and defendants G apstein’s deposition
testinmony in support of its argunent. Brit Home was not a
general contractor, as it did not enforce safety standards or
hire any subcontractors. Brit Home had no know edge that
plaintiff was working at the Gapstein’s honme until after

plaintiff’s accident. Brit Honme had not worked at the G apstein’s
home for five nonths prior to the accident and had never
directed, controlled or even spoken with plaintiff or Acacia
Constructi on. Brit Honme also had no notice of any dangerous
condition because when it had stopped working at the G apstein
home, the second floor bathroom had no openings through which
plaintiff could fall. Brit Hone also argued that it cannot be
liabl e under Labor Law § 241(6) because plaintiff failed to cite
a specific statutory violation for which it could be |iable.

Plaintiff opposes defendants’ notions and cross-noves for
summary judgnment on liability. Plaintiff argues that defendant
Brit Hone is liable because it failed to cap off the water pipes
and left an opening in the second floor bathroom Plaintiff
contends that he was forced to walk on the slippery beans to
avoid the opening in the floor. He further contends that the
beans were wet and slippery from the uncapped pipes, thereby
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creating a dangerous condition for which defendant Brit Hone
should be liable. Plaintiff argues that defendants G apstein and
Brit Hone are |iable under Labor Law § 240(1) as general
contractors who failed to provide plaintiff proper safety

devi ces. Plaintiff argues that defendants G apstein should be
consi dered general contractors, as they hired Brit Honme and
Acacia Construction to perform work on their hone. Plaintiff

al so argues that defendants are |iable under Labor Law § 200
because defendants Grapstein hired Acacia Construction to perform
work and Brit Home caused the dangerous condition. Plaintiffs
al so argue that defendants are liable under Labor Law § 241(6)
because they violated Industrial Codes 23-1.7, 23-1.15, 23-1.16,
and 23-1.17.

The proponent of a notion for summary judgnment carries the
initial burden of presenting sufficient evidence to denonstrate
as a matter of law the absence of a material issue of fact. (
Alvarez v. Prospect Hospital, 68 Ny2d 320 [1986].) Once the
proponent has net its burden, the opponent nust now produce
conpetent evidence in adm ssible formto establish the existence
of a triable issue of fact. (See Zuckerman v. Gty of New York
49 Ny2d 557 [1980].) It is well settled that on a notion for
summary judgnent, the court’s function is issue finding, not
i ssue determnation. (Si/lman v. Twentieth Century-Fox Film Corp.
, 3 Ny2d 395 [1957]; Pizzi by Pizzi v. Bradlee’s Dv. of Stop &

Shop, Inc., 172 AD2d 504, 505 [2Nd Dept. 1991].) However, the
al | eged factual issues nust be genuine and not feigned. (Gervasio

v. DiNapoli, 134 AD2d 235 [2Nd Dept. 1987].)

Labor Law § 200 codifies the comon | aw duty of an owner or
contractor to provide construction site workers wth a safe
wor ki ng envi ronnment, provided that the owner or contractor has
control over the performance of the activity causing the injury.
(Ross v. Curtis-Pal mer Hydro-Elec. Co., 81 NY2d 494 [1993].)
Labor Law § 240(1) inposes a non-del egable duty upon owners and
contractors to provide safe work places and breach of the duty
may result in liability notw thstanding the absence of actua
supervision or control over the work. (1d.) Labor Law § 241(6)
i nposes a nondel egabl e duty upon honmeowners and contractors to
provi de necessary equipnment to maintain a safe working
environnent, provided there is a specific statutory violation
causing plaintiff’s injury. (See Toefer v. Long Island R R,

N.E. 2d_, 2005 W. 756604 [4/5/2005]; Bland v. Manocherian, 66

KNQd 452 [1985]; Kol lner v. Slater Electric, Inc. 122 AD2d 117 [2
nd pept. 1986].)

Def endants Grapstein presented a prima facie entitlenent to
summary judgnent with regard to Labor Law §§ 200 and 240(1).
Def endants denonstrated that they had no control or direction
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over plaintiff’s work. Def endants al so denonstrated that they
had no notice of any dangerous condition, as they received no
conplaints or violations prior to plaintiff’s accident. (See

Duarte v. East Hills Constr. Corp., 274 AD2d 493 [an Dept .

2000] .) Def endants established that they are single famly
owners who are exenpt fromliability under Labor Law § 240(1),
regardl ess of the fact that they hired the contractors. ( See

Reilly v. Loreco Constr., Inc., 284 AD2d 384 [2nd Dept. 2001];
Duarte, 274 AD2d at 494.)

Plaintiff failed to present sufficient evidence to raise an
issue of fact as to his claimunder Labor Law §§ 200 and 240(1)
agai nst defendants G apstein. An owner will be liable for a
vi ol ation of Labor Law § 200 and comon | aw negli gence when the
injuries are caused by a dangerous condition at work only if the
owner exercised supervision and control over the work perforned
or had actual or constructive notice of the dangerous condition.

(Cuartas v. Kourkounelis, 265 AD2d 293 [2nd pept. 1999].)
Plaintiff presents no evidence that defendants either directed
the work or had notice of a dangerous condition. (See Cones v.
New York State Elec. and Gas Corp., 82 Ny2d 876 [1993].)
Further, plaintiff presents no statutory or case |law to support
its theory that the Gapsteins should be deened general
contractors because they hired Acacia Construction. Rather, that
theory contradicts the purpose and intent behind the honeowner
exception under Labor Law § 240(1), which was to exenpt owners of
one and two famly hones fromliability under that statute.

However, there are issues of fact with regard to defendants
Grapstein’s liability under Labor Law § 241(6) that preclude
summary judgnent. Plaintiff has presented evidence that
| ndustrial Code § 23-1.7 has been violated, thereby giving rise
to evidence of sone negligence on the part of defendants
Grapstein as honeowners. (See R zzuto v. L.A Wenger Contracting
Co., Inc., 91 Ny2d 343 [1998].) However, defendants have
presented sonme evi dence of conparative negligence on plaintiff’s
part, thereby precluding a finding of summary judgnment for

plaintiff. (See Edwards v. C& Unlim ted, Inc., 295 AD2d 310 [2nd
Dept. 2002].)

Def endant Brit Home al so presented a prima facie entitlenent
to summary judgnent under Labor Law § 200, 240(1) and 241(6). (
See Lozado v. Felice, 8 AD3d 633 [2Nd Dept. 2004].) Brit Home
presented sufficient evidence that it neither controlled,
directed or supervised plaintiff’s work, as there is no evidence
that Brit Honme hired plaintiff or even knew plaintiff was working
at the G apstein’s honme prior to the accident. (See Rosenberg v.

Ben Krupi nski General Contractors, Inc., 284 AD2d 523 [Z”d Dept .
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2001].) Further, there is no evidence that Brit Honme created, or
had notice of, a dangerous condition five nonths prior to
plaintiff’s fall for which Brit Home should be liable. Brit Honme
al so established that it was not a general contractor for whom
liability could be inposed under the Labor Law. A general
contractor will be liable for under the Labor Law if it was
responsi ble for coordinating and supervising the entire
construction project and was invested with a concom tant power to
enforce safety standards and to hire responsible contractors. (
Id.) Wthout that authority, a contractor may be considered a
prinme contractor for whomliability cannot be inposed unless it
is invested with the power to supervise and control the work. (

See id.; Walsh v. Sweet Associates, Inc., 172 AD2d 111 [3rd Dept .
1991], Ilv. denied 79 NY2d 755 [1992].) Brit Hone presented
sufficient evidence that it was not a general contractor on the
Grapstein’s hone as it did not hire, supervise or contro
plaintiff or Acacia Construction, and did not establish safety
standards or choose any subcontractors on the job. (See

Kul aszewski v. dinton D sposal Services, Inc., 272 AD2d 855 [4th
Dept. 2000].)

Plaintiff failed to raise an issue of fact with regard to
defendant Brit Honme. (See Aranda v. Park East Const., 4 AD3d 315

[Z”d Dept. 2004].) Plaintiff presented no evidence that

def endant was a general contractor who can be found |iable under
the Labor Law, as Brit Honme did not hire plaintiff and had no
authority to control or supervise his work. (See Russin v. Louis
N Picciano & Son, 54 Ny2d 311, 317 [1981]; Edwards v. C & D
Unlimted, Inc., supra.) There is no evidence that Brit Honme had
authority to control plaintiff’s work or that it could establish
safety standards for the job. (See W//lians v. Dover Hone

I nprovenent, Inc., 276 AD2d 626 [2Nd Dept. 2000].) In W//ians,
the Court found the defendant was a contractor for purposes of
l[iability under Labor Law § 240(1) because it hired parties
entered into oral contracts with the parties and required themto
provide certificates of insurance. |In the present case, it is
conceded that plaintiff was hired by the honeowners. Furt her
there is no evidence that Brit Honme had any direct communi cations
with plaintiff or was even aware that plaintiff was working on
the G apstein’s hone.

Plaintiff argues that Brit Hone is |iable because it created
or had notice of a dangerous condition that caused plaintiff’s
injury. However, plaintiff presented no evidence that defendant
Brit Hone created or had notice of the dangerous condition. (See
Gordon v. Miseum of American H story, 67 NY2d 836 [1986]; Kerins

v. Vassar College, 293 AD2d 514 [Z”d Dept. 2002].) The evidence
is clear that Brit Honme |ast worked at the G apstein’s hone five
months prior to the accident, but no evidence that the dangerous
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condition existed at that tine. There is also a claim against
def endant Ant hony Esposito, who it appears nmay have worked on the
prem ses during the tine prior to plaintiff’s fall but subsequent
to Brit Honme’'s work. However, defendant Esposito failed to
appear in this action or oppose the notions. Nevert hel ess
plaintiff failed to denonstrate that Brit Hone caused a dangerous
condition five nonths prior to plaintiff’s accident. Furt her,
there is no evidence that Brit Hone had notice of any dangerous
condition, as it had not known of plaintiff or Acacia
Construction prior to the accident.

Accordingly, defendant G apstein’s notion for sunmary
judgnment and dismissal is granted, and the causes of action
relating to Labor Law §§ 200 and 240(1) are dism ssed, but the
cause of action relating to Labor Law § 241(6) renains.

Def endants Brit Honme | nprovenents and Danny Corpac’s notion for
summary judgnment is granted, and all causes of action against
them are dism ssed. Further, plaintiff’s cross-notion for
summary judgnent is denied.

Dat ed: May 26, 2005

Augustus C. Agate,
J.S. C



