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CAHN I J . 

Motion  scquer ice  number 0 0 1  i n  O ‘ N e l i l l  v Warburcr 1’jric:us & 

a, I n d e x  N o .  116009/2003 ( t h e  O’Neill a c t j o r i )  , and mol.lion 

sequence number 001 i n  naillieu v Warbury Pincus & Co. , :Iritlcx No. 

116263/2003 (the B a i l l j  eu a c t i o n )  a r e  c o n s o l <  d a t e d  for. 

tlisposri t i .on.  

Ilefer-1dant.s move t o  dri smiss Lhe f r a u d  c a u s e  of a(:t.ioi-i 

I a s s e r t - e t l  i n  t - h e  arner-idcd complainLs i n  cach  01. t . h c s c  ac-:Cions I 

C:PLl< 30.1 6 (b) , 3211 (a) ( 3 )  and 3211 (a) ( ‘ I )  . 

BACKGROUND 

QuS N e t w o r k s  L i m i t e d  (QoS o r  the Company) was an  l l r j s h  

1. e 1 e c o m m u  ri i I: a L i on s c o r p o r a  t i o n  f orrned I: or t h c  pi1 r p o  s c o f 

p r o v i d i  rig a u d i o  a n d  v i s u a l  t r a n s m i s s i o n s  u s j  rig an  int.crrie1. 

p ro1:ocol .  The 0‘ N c i l l .  p l a i n t i f f s ,  Lawrence Danie l  0‘ N c i l l ,  Jarnes 

V a l c n t j  n e ,  and M i c h a e l  Keane, were d r i r e c t o r s ,  off!icers a n d  

m i n o r i  t.y s h a r e h o l d e r s  of QoS ( t -ogether ,  the Management 

l n v e s t o r s )  . ‘J’hc Baillieu pll.aj n t i f f s  were mj n o r i t y  sharchol der-s 

i n  QoS ( t o g e t h c r ,  t h e  O t h e r  Investors). 

‘ E a c h  of  Lhe o r i g i n a l  c o m p l a i n t s  a l  so a s s e r t - c d  a c a u s e  of 
a c t - j  c ) n  for t o r t _ i . o u s  LiwLerfercnce, which d e f c n d a r i t s  had  movcd 1.0 
d i s m i s s ,  as w e l l .  The plaintiffs‘ subsecquenl cross--mot.i ons for 
Icave l.n amend t h e  c o m p l a i n t s  by,  inter a l i a ,  wri t h d r - n w i n y  thc!  
t o . r t  i ous i n t e r f e r e n c e  claims, was g r a n t e d  p rev i .ous ly  on  t h c  
record. 

D e f e n d a n t  0’ Neil1 was Chairman of t h e  Company’s [{oar-cl of 2 

Tli rectors; defendanl .  V a l e n t <  ne was a d i r e c t o r ,  C h i e f  Lxxccul. i v e  
O f f i c c r  arid P r e s i d e n t  of  QoS; d c f e n d a n t  Kearie was a d i r e c t o r  a n d  
t h e  Company’ s Chi e f  F i n a n c i a l .  Off i icer .  
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l 'hc compl a i r i t s  in e a c h  a c t ;  ori a l l c q c :  t h a t ,  f o l  1.owinq 

consi d c r a b l e  ncg0t . j  a t - i o n s ,  j rl F e b r u a r y  2 0 0 0 ,  d c f e n d a n t .  War :hu rq ,  

P i  r icus  & Co. a g r e e d  t o  il term sheet .  se t . t i  ng forth i t.s ir1Lent.i o r 1  

t.o i n v e s t  $50  m i l l i o n  j r i  QoS. On April 14, 2000, W ; ~ r b u r y ,  a l o n g  

w i t h  t3eI~endari ts  P i n c u s  E q u t t y  E)art.riers, L. 1). , Warburg ,  Pi ric:~:is 

N e t h e r l a n d s  Equity P a r t n e r s  I , C .  V. , Warburg , P i n c u s  N e t h e r l a n d s  

E q u i  t.y f ) a r t . n c r s  11, C . V .  , and Warburg, Pir icus  N c t . h e r l a n d s  E:cqu:i I.y 

P a r t n e r s  l l I ,  C:. V .  (Logether, .Lhc Warbury Funds) , e x e c u t . c d  

Subsc:r:i.p.Lion and Sharchol d e r  Agreements, p u r s u a n t  t.o w h i c h  t h c y  

direct-ly i n v e s t e d  a n  i n i t i a l  $15 m i l l i o n  j r i  Q o S ,  a n d  agreed t .o  

i - n v e s t .  a n o t h e r  $15 m i l l i o n ,  in a second t r a n c h e ,  in or around 

J u n e ,  2001 . F o l l o w i n g  thyis s e c o n d  i . n v e s L m e n t ,  t h e  Warburq k ' u n d s  

bccorrie Q o S '  s .I aryest i n v e s t o r / s h a r e h o l d c r ,  owning a:I mosl .  61% of 

ri.t.5 preferred arid common s t o c k .  

The c o m p I a ~ r i t s  a l l c g c  thair., f rom thc outset of  thc 

p r e l i m i n a r y  n e g o t i a t - i o n s  w i t h  Warburg, Lhrough t h e  February 2 0 0 0  

term s h e e t ,  t h e  April 1 4 ,  2000 Closing, and t ~ h e r e a f t c r ,  un t i :L  

I i p r i l  5 ,  2 0 0 1 ,  one oil t h c  primary f - ac to r s  i n  t h e  Company's  

husir-less p l a n ,  arid d e c i s j  o n s  macle i n  acc:ordanc:e w i t h  t .hat .  FA i 3 r i ,  

was Warbury' 5: s t a t e d  i n t e n t  t o  " f o l  l . o w  i t s  money, " b y  i r 1 d i c a t . j  rig 

1.kal: the Warbury Funds would  m a k e  f u r t h e r .  : i .nves tmcnts  i ri QoS. 

Spcci  f i (-:ally, t h e  Management 1 n v e s t . n r s  allege t t ia ' l . ,  i n  "February 

2.000, Warburg, 1.hrough i t s  agent- ,  damcs Thomas, rcprcser.i.l.ed t.o 

each  P l a j . n t i  f€, on a n  i . r ic3 iv idua i  bas; s, L h a t  dc fcndur i l .  would hc: 
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p r o v i t l i n y  a n  i r i i . i : i a I  j r ives tmcnt  of at. 1 easL $50  r n i l i j  on doiicir-:; 

i .n Q o S ”  ( O ’ N e i . 1 1  C o m p l a i n t ,  a t  7 7 2 ) .  The Management. Tr.1vest.o.r.c; 

r u r t h c r  til 1 eye t .hat .  on the d a t e  o f  1.he f i r s t  closj.ncq, “Warbury 

oncc  a q a i n  rcpr.esentcd Lo P i a i n t . i f f s ,  or) a n  indri v-i d u a l  bt1s.i ,c; t h a t  

c3efendant.s wou1.d be provj .d ing  a t .ol .al  of $50 m i l l ;  o n  Lo QoS” 

(m, at. ’J[ -14). The Management JnvesLors  a l . l e y e  tha t . ,  i n  

reliance o n  t h o s e  r e p r c s e n t a t i o n s ,  e a c h  was i.riduccci t.o l i invcs t .  i ri 

QoS, a n d  t n  e x e c u t e  c a n t r a c t s  w i  Lh QoS r e p r e s e n t i n g  1,hat. t h e y  

werc bor- r -owinq  a d d i t i o n a l .  f -unds  sol ely f o r  t h e  p u r p o s e  (-11 

p u r c h a s i n y  Company s t o c k  and l o a n  n0t.e:;. On Apri 1 14, 2 0 0 0 ,  t h c  

Managcmerit  1nvcst.nr.c; exccut2ec l  ,Lhe .same S u b s c r j  pt . i  on  and  

S1-1areho.I ders A g r c e r n e n t s  e x e c u t e d  by Warbury, p u r s u a n t .  L o  whi c:h 

t h e y  agrccd 1.0 invest a Lota l  of  a p p r o x i m a t e l y  $ 3 . 5  m i l . l i o n  ri.n 

QoS - 

T h e  O t h e r -  I n v e s t o r s  allege t h a t  d u r i n g  Februa ry  2 0 0 0 ,  

Warbury  e n c o u r a g e d  0’ Nci.11 , V a l e n t i n c ,  arid Keanc t o  p u r s u c  

additional i n v e s t m e n t s  i n  the Company, b y  r c p r e s e n t i n q  t.o 

poteriLial  _i nves - l -o r s  t h a t  Warburg was commit ted t o  I u n d i n q  at .  

leas[. $ 5 0  mi ].lion i n  Q o S ,  would s t a n d  b e h i n d  Q o S  and “fol low its 

money. ‘J’he B a i l l i c u  c o m p l a i n t  a1 1 eqes t h a t .  0’ N e i l l ,  V a l  enl . . inc 

a n d  K c a r i e  rnacic t h e s e  r e p r c s e n t a l . i o n s  t o  t.he O t h e r  T n v e s t o r s ,  a n d  

t h a t .  t.he O t h c r  I n v e s t o r s  r e l i e d  on them i n  d c c i c l i n g  t o  i n v e s t  In 

Q o S  - On May 3 ,  2 0 0 0 ,  1.he O t h e r  J n v e s t o r s  executed Subscriptiori 

arid Sha  . reholder  A g r e e m e n t s  s i m i l a r ,  bul.. not i dcn l .  -i tal, t o  I..hosc 

-4- 

[* 5 ]



c x c c u t e d  b y  the Warbusy d e f c n d a r i l . ~  and t h e  Management Investors, 

p u r s u a n t  t o  which t h e y  c o l 1 e c t i v c l . y  Tnvcs t e t l  approximatc1.y $ 4 . 5  

mri 1 l i o n  j . r ,  ( ] O S .  

Thc: cornp1a.i.nt.s allege 1 - h a t ,  p u r s u a n t  t.o l.hc Shareholders 

Agreement. arid t h e  Ar t ic lcs  of  t h c  Company e x e c u t e d  at. t he  clo.sri n y  

on A p r i l  1 4 ,  2 0 0 0 ,  Warbury was pcrrni1.t:e.d t o  a p p o i n t .  two d i r c c t . o r s  

t.a Lhc QoS Board  of D i r e c t o r s .  ‘I’he S h a r e h o l d e r s  Ayrcerrieri’l. 

furLher p r o v i d e d  t h a l :  any  a c t i o n  by t h e  Board  would require a 

m a j o r i t y  v o t e ,  i n c l u d i n g  t h e  a € f - i r m a t i v e  v o t e  of  at. l e a s t  one of 

Lhe Warburg-appoiri.1.ed d j  reel-ors. A s  of May 3 ,  2 0 0 0 ,  d e f e n d a n t s  

R o b e r t  G,~l .a r iv i l lc  a n d  R o b c r t o  1 , L a l i a  were t he  two War-burq 

d e s i g n a t - e d  d i r e c t o r s .  Warburg and  j.t~s ‘Lwo appoj.rit.ed dj r e c t o r s  

Look a n  ac:I.ivc “hands  on”  role i n  t.he manaqemcnt and  b u s i  ness 

d e c i s i o n s  of QoS. 

Apparent:Ly, s h o r t l y  after i t s  incep ,Lion ,  t h e  Company beyan 

c x p c r i  ericjing problems,  and  a d i s p u t e  a r o s e  ovcr i . ts  management. 

a n d  d i r e c t i o n .  P l a i n t i f f s  a l l e g e  that, betwceri  November 2 0 0 0  a n d  

t ’ e b r u a r y  3001, defendants t h w a r t e d  cc r t a l in  c h a n q c s  i ri manaqcrnent 

p c r s o n n e l  f a v o r e d  by a m a j o r i t y  of , t h e  Company’s e x c c u t j v e s  a n d  

non-Wa rburcj d i r e c t o r s ,  and i n d i c a t c d  thui .  if Warbury was t o  

“follow ri ts moncy, ” t :hings had Lo bc done Warburg’  s w a y .  ‘The 

Manayemcnt. J n v e s t . o r s  a l s o  a1 l.eye t h a t  Warburg began 1.0 d e v i s e  a 

secret p l a n  o r  scheme t o  remove thcm F r o m  t h e  Board of D.irec:tors, 

and t o  r e p l a c e  V a l e n t i n e ,  t h e  Prcs . ider i t  of QoS. 
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The cornp1aint.s  f u r t h e r  allege t h a t  : Tri March 2001, . l o l l o w i  riq 

e x t c n s i  ve d i s c u s s i o n s ,  a new Q o S  budget-, mandaLing s 1 . a f f  1 a y -  

o f f s ,  was t o  bc announced  ai a Company-wide meet-iriy on March 28, 

2 0 0 1  . O n  t.haL same clay, d e f e n d a n t s ,  w i t . h o u t  obt .a j  n i  r i g  a p p r o v a l  

Lrom the Board ,  beqan  a t t c m p t j  rig t o  el . i c i t  s u p p o r t  from r a n k  arid 

€ i l c  p e r s o n n e l  of QoS f o r  t h e i r  p l a n  t o  remove O ‘ N e i l l . ,  

V a l  e r i t - inc ,  and Kcarie from their posi-l . l ions.  k 1 e n d a r i i . s  a1lccqed.l.y 

r u p r e s e n t c d  t h a t  t h e  removal of Lhcse o L L i c c r s  arid clir-cc:t.ors was 

necessary, i f  Warburg was t o  p r o v i d e  addj t i  n n a l  furickinq. : I ,a ter  

Lhat same evening, d e f e n d a n t  G1 a n v i l l c  a l  3 e g e d l y  i nformed 

V a l e n t j  rie and Keane t h a t .  Warburg had dc t - e rmj  ried t h a t .  ILherc m u s l .  

be  s u b s t a n t i a l  c h a n g e s  t.o Q o S ‘  s management i n  o r d e r  lor Warhurq 

t o  provide furLher fundr ing ,  a n d  t h a t  o n e  o f  the c o n d i - L i o n s  for 

such l u n d i n g  was t h a t  O ‘ N e i l l ,  V a l e n t i n e  arid Keanc s t e p  down from 

a c t i  ve management of t h e  Company. 

A f . L e r  scveral days  of turrnoj.1, t h e  Company’s management 

allegedly a g r e e d  t o  hold cornpany-widc meel.rings dur;  rig e a r l y  April 

20011, Lo air some of these issues.  P l a i n t j . f f s  a l l e q c  t-hal., 

a r o u n d  \.his t i m e ,  Warburg d e v i s e d  a “proof of  concept., ” arid 

r e p r e s e n t e d  Lhat  i f s a i d  “proof- of c o n c e p t ”  could be a c h i  eved, 

Warburg would support a l  1 n e c e s s a r y  f -undj  ng by m a t c h ;  r-iy a l l  ol.hcr 

f u n c l i n q  on a do i ia r - fmr- -dol . l  ar h a s i s ,  k>w. only i f 0’ N e i l  :I , 

V a l c n t j  ne a n d  Keane wcre removcd from all manaycmcnt arid 

op c r a t i. on a 1 re  s p on s i b i 1 it  i e s . 
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On Apr-i:I  4, 2001, G l a n v j l l e  prcsenl-cd this “proof  of 

c o n c e p t ”  t o  QoS employees a t  a Company-wj.de m e e t i n g  I 2 y a i . n  

r e p r e s e n t i n g  t h a t  if t h c  “p roof  of‘ concept’’  were ac:hri cved, 

War:burg would provide a d d i . t j  o n a l  i u n d j  rig. l lowever ,  or) Apri 1 5 ,  

2001 Glar.iv,i l l  e and Italia a n n o u n c e d ,  at. a Board of  r1irec:tors 

m e c t - i n y ,  t h a t .  Warburg had decided not. t.o part.ic::ipaI:c i n  f u r t h e r  

f u n d i n g  and u r g e d  management. to c o n s i d e r  1 i q u i d a t j  ng (!OS 

irnrnediat-c:l y. 0’ N e i l  I ,  V a l e n t i n e ,  and  Kearie all eyed:l y opposed 

l i c q u i  clat.ion, f a v o r i n g  i n s t e a d  a f u r t h e r  stock o f l c r i n y  in 

c o n j  u n c t .  ion w i t h  a f i n a n c j  a1 r e s t r u c t u r i n g .  

At.  a Board  mect.ii-ig, held on A p r i l  11, 7001, Italja arid 

G l a r i v j  l l e  a l l e g c d l y  i n f o r m e d  t h e  Board t h a t ,  s ince Warburg wou:Ld 

not bc provi.d_ing a n y  additional f i n a n c i n g ,  and siricc any 

cc in t - inued  o p e r a t j  on and f u n d i n g  w o u l d  r e q u i r e  a r e s t . r u c t u . r i n y  01 

Lhe C o m p a n y ,  

with respec t  t o  the f i n a n c i n g  a n d  o p e r a t i o n s  of the Company, 

wri L h o u t  fj rst r e v i e w i n g  a proposed  r e s t r u c t u r j  rig p l a n .  At. a May 

3, 2001 13oard Meetring, Keane allegedly proposcd  a p l a n  €or a 

sl..oc:k riqht.s offering, to be made to cx i s t . l i ng  s h a r e h o l d e r s  , w h i c h  

ca3 l e d  f o r  a capital res t ruc :L .ur iny  - P l a j  r i t j  f 1.:; a:l lege t h a t -  

Warhiirg opposcd t h e  tcrms of t h i s  o f f e r i n g .  l t a l i a  a n d  I;lanv:i.13 e 

d l c y c d l y  rc€u.?ed Lo v0L.c on  this issue a t  L h e  m e e t . i n g ,  or to 

p r o p o s e  an a1 L c r - n a t i v e .  

they were n o t  ‘prepared  t o  m a k e  a n y  f u r l h e r  dcc:isi.ons 

Foll.ow.ing a n o t h e r  Board m e e t i n g  on May 7 ,  2 0 0 1 ,  1ta:Lria a n d  
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G l a n v i l l c  resigned from t.he Board ,  Warburg t h c r e a : P L e r  waived  i t s  

r i g h t .  t o  rccqnir-e L.hat. at. least onc  Warburg-appoj nt-ecl  d i r e c t - o r  

approve  any Hoard action. ’’ Q o S  c o n t i n u c d  t o  pursuc t - h e  proposcd 

st.oc:k ri ghl-s o f f c r j  ng and a:I :I cgedly obtained .st:roriy irit.crc:;t.  L r o m  

ol..her v c n t . u r e  c :ap i ta l j . . s t . s  1.0 p r o v i d c  up .I.o $ 1 0  mi l l ; . on  :i ri 

fu r i t l ing .  O n  A u y u s l .  3 ,  2001., QoS s c h c d u l  ed an e x t r a o r d j  n a r y  

qcnera1.  m e e t i n g  o f  -(.he s h a r e h o l d e r s ,  for t .hc  express p u r p o s e  of 

v o t i n g  on t.he r e s o l u t i o n  r e g a r d i n g  t h e  financial rcst . .ruc:i .ur: iny of 

the  Company. P l a l i n t i f f s  allege ,Lhat Warburg vol-ed L h c i r  s h a r e s  

ayair1s.L. thc rcsoluLlion, thereby f r u s t r a t i n g  QoS’ s a1:Lenipt t o  

enakile a new fjnancier t o  j -nves t  in t h e  Company. 

The Managcmcnt I n v e s t o r s  allcge thal., in r e l i a n c e  u p o n  

Warburg’ s l a L e r  m i s r e p r e s e n t a t i o n s  t h a t  it w o u l d  prov_i.dc 

a d d i t - i o n a l .  fur id inq  i f -  i t s  “prooil of c o n c e p t ”  were a c h i c v c d ,  

p l a i n t j f f s  r e v i s e d  t h e i r  p r i o r i t i e s  and business p l a n  t o  

’ accomp1Li ski -\.he “ p r o o f  of c o n c e p t ,  ’I a n d ,  j n f a d ,  d i d  accompl i s k i  

s a j . d  “proof of concep-L” w i t h i n  a few months of i t s  f i r s t  

d e l i n c a t - i o n  i.ri early A p r i  1 2 0 0 1 .  P l a i n t i f f s  contend L h a t ,  

r iol-wiL~-is tandj  n g  th i s  f a c t . ,  t h e  Warbury d e l e r i d a n t s  not only 

d e c l i n e d  t o  provide L u r t h c r  f u n d i n g ,  but o b s t . r u c t e d  p l a i n t i f f s ’  

ef fo.r:Ls t o  obt.aj.ri o t h e r  f i n a n c i n g .  Plaintiffs a r g u e  t.ha I. Warburg  

had no  1.eq:i t.:i.ma.t-e b a s i s  to oppose t h e  p r o p o s e d  s ‘ L o c k  r i c j h t s  

3Warbur-g r e s e r v e d  t h e  r i g h t ,  however, t o  w i t h d r a w  t:kie w a i v e r  
a t  any  t . j m e .  
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o I l - e r i n q ,  and t.hat. i t s  v o t e  a g a i n s t .  t.he rcsol u t i o n  was c o n t r a r y  

t.o the  best. j - n t e r e s t s  of QoS a n d  t h c  m i n o r i t y  s h a r c h o 3 d e r s .  

P l . a j n t i L I s  al l .cge t h a t !  a s  a r e s u l t  o f  QoS' i n a b i . l i L y  t o  c o m e  up  

with ;i r e f i n a n c i n g  p l a n ,  i n  3-u ly  2 0 0 2 ,  QoS was f o r c e d  'Lo e n d u r e  

[.he I r i sh  e q u i v a l c n t  of a ChapLer  11 b a n k r u p t c y ,  and p l a i n t . i : r - f s  

l o s L  s u b s t a n t i a l l y  all of thc j . .  i n v e s t m c n t  . 

The 0' N e i l 1  p l a j n t i € I s  now assert causes o €  ac.Lj.on f o r  (1) 

breach of f i  duciary d u t y ,  (2) fraud, (3) breach 01 C:or-it.i-ac:t., ;ir-id 

( 4 )  breach of t .he r impl ied  c o v e n a n t  of good f a i t h ;  a n d  Lhe 

B a l l l i e u  p l . a j n t i f f s  assert causes of a c t i o n  f o r  (1.) breach 01. 

f i d u c j a r y  d u t y  and ( 2 )  f r a u d .  

r lefendants  move t o  dj.srnj.ss t h e  fraud c:l a i m s  i n  k1ot.h a c t r i o n s  

for : l a c k  of s t a n d j n g ,  € o r  f a j . - l u r e  t o  s t a t c  a cause  01- a c t j o n ,  arid 

For f a i l u r e  t o  plead f r a u d  w i t h  t 

DISCUSSION 

On a CPT,R 3 2 1 1 ( a )  ( 7 )  m o t i o n  

accepl t h c  facts alleged a s  true, 

ic requ:islit.e spccj . f i  c:-i Ly .  

t o  d i s m j  ss, 'the c o u r t .  rnusl. 

accord the p l a i n t <  f f t h e  

ber ie f i  t of c v c r y  p o s s i b l c  i - n f e r e n c e ,  n o t  cva1.ual.e the m c r j  t.s of 

t-he case, a n d  d e t e r m i n e  0ril .y w h e t h e r  t h c  f a c t s  a s  a l l lcged f i t  

w i t h i n  a n y  cognizable l e g a l  t h e o r y  (Lcon v MarLinez, 84 NY2d 8 3  

[1994] ) . A 1  1 . e y a t i o n s  c o n s i s t . i n g  of b a r e  l e g a l  conclu : ; ions ,  as 

well a s  f a c t u a l  c l a i m s  e i t h e r  i n h e r e n t l y  increc3i .h le  o r  c l . c a r l  y 

c o n L r a d i c t c d  b y  d o c u m c n t a s y  e v i d c n c c ,  are ncj'L e n t i t l e d  t.o such 

c o n s i d c r a t i  on. S k i l l q a m e s ,  LLC v B3ruc3y, 1 AD3d ?47 [l"' Dcpt 

-9- 
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70031 ; Kliebcrt v McKoan, 220 A U 2 d  23? D e p t . ]  , Iv t3ei.iied 89 

N Y 2 c 3  802 (1996). 

i n i t j . a l  l y ,  d e f e n d a n t s  a r g u e  ,(.hat, i n s o f a r  a s  p l a i n t i f f s ’  

fraud claims arc based or1 the d imj  n u t i o n  i r i  v a l u c  of pl  a i r iLi IL3‘  

invcst .meri t .s ,  due t o  Warbury ’  s a l l e g e d  misconducl .  Loward ()OS, 

p l a i n t i f f s  l a c k  s L a n d i n g  t o  a s s e r t .  Lhis c a u s c  o f  ac:l..ion 2s 

i n d i v i d u a l  s, because t h c s c  c l a j m s  are d e r i v a t i v c  j n riat.iir-e. 

In a n y  c v c n t ,  de€endants a r g u c  tha t .  t .he  d i s m i s s a l  of t-he 

fraud c l a i m s  j.s war.ranl_ed, a s  Warburg’ s a l  1 c g e d l y  f - raudul .cn t .  

r e p r e s e r i t a l i o n s ,  t h a t  j t would “Iollow i t s  money” b y  I n n k i n y  

f u r t h e r  i n v e s t m e n L s  i n  QoS, were n o n - a c t i o n a b l e  cxpressj o r i s  o f  

f u t u r e  i n t c n t ,  and p l a i n t i f f s  h a v c  f a i l e d  .to plead f a c t s  f rom 

w h i c h  i t  c o u l d  be i n f e r r e d  L h a t  t h e  r e p r e s c n t a t j  cins were f a l s e  

when made. ln a h d j t i o n ,  d e f e n d a n t s  n o t e  t - h a t ,  i n s o f a r  a s  

p l a i n t i f f s  s c c k  t o  b a s e  ,Lhe f r a u d  claims on a n y  of l.he allegcd 

m i s r e p r e s e n t  ations whi.c:h d e f e n d a n t s  madc a f t e r  t.hey hecame 

i n v e s t o r s  in OoS, s u c h  rnisrcpresent,at:i o n s  c a n n o t  s u p p o r t  the< r 

claims for f r a u d u I c n t  i n d u c e m e n t .  

D e f e n d a n t s  addi.t.j o n a l l y  a r g u e  t h a t  t h c  Managerneril. I n v e s t o r s ‘  

rcliancc o n  thc cJ  aimed m i s r e p r e s e n t a t i o n s  of Warhury’ s I u t u r c  

jnt.enl., was u n r e a s o n a b l e  as a m a t - t e r  of law, s i n c c  t h c y  are 

w h o l l y  i n c o n s i s t c n t .  w.i t.h e x p r e s s  p r o v i s i o n s  c o n t a i  r i e d  i n bo1.h t h c  

F c b r u a r y  %OOO 3’e.rrn S h e e t ,  and  t h c  A p r i . 1 .  14, 2000 S u b s c r i p t i o n  arid 

Shareholders A g r e e m e n t s ,  w h i  ch were e x e c u t e d  b y  hot.k -\.he Warburq 
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d e l e r i d a n t s  a n d  [.he Management Invcst .c).rs . 1)cferidant.s f u r . I . h e r  

arque t-tiat- t h e  O t h e r  I n v e s t o r s '  alleged r e l : i a n c e  ori (.he v a g u e  and  

c o n t i n g c n t .  s ' t a t e m c n t s  of Warburg'  s future plans O L  e x p e c t a . l . i o n s ,  

w h i c h  wcre allegedly communicated by the Manaqcment. I r i v c s t o r s  in 

zcorne unspcci f i  ecl way and at some u n s p e c i  f i  ec3 t . i m c ,  wds 

u n r c a s o n a b l e  as a ma t t e r  of 3.aw. 

Yina 1 ly, d e f e n d a n t s  a r g u e  t h a t .  the Other Jnves.I .c: ,rs '  f rauc3 

c l a i m  s h o u l  t i  be d i s m j  ssed, a s  t h e i r  pl  eaclir.ig l a c k s  . suf I ic : ien t .  

pa r - . I . i cu l a r j  t y ,  in t h a t  t h e y  h a v e  f a i 1 . d  t.o partieul a r i  %e, int.c.r 

a l j , ,  e x a c t l y  whal. was sa i .d  to Lhem, whcn, and b y  whom. 

Where shareholders s e c k  t o  v i n d i c a t e  a wrong clone t o  t.he 

c;orporat i .on,  a n y  recovery w i l l  bc for the b e n e f i t .  of 1.he i n j u r e d  

c o r p o r a t j  on, and t h e  a c t i o n  must  bc  brouyli-l. d e r i v a t j  v e 1 . y .  

H O W ~ V C T ,  if  s h a r e h o l d e r s  sue i n  a n  j.ndri.vidua1 capaci. t y  t.o recov'cr 

tlamages resul.1.liny in harm, no t  t o  t h c  coqmration, b u t  t.o the 

-i n d j  v i . d u a l  i n v e s t o r s ,  t h e  a c t i o n  j s personal, not d e r h a t i v c ,  and  

may be h r o u q h t  i n  t h e i r  i n d i v i d u a l . .  c a p a c i t i e s  (see Glenn v 

H o t c 1 . t r c ) r . i  S v s t c m s ,  lnc:. , 7 4  NY2d 3 8 6  [1989]). 

Here, i n s o f a r  as the alleged m i s r e ~ ) r e s e n . l : a t i o n s  b y  Wa r - b u r g  

ar-e a l l e g e d  to have i n j u r e d  pl .airi- l . if-fs,  o n l y  insofar as t h e y  were 

. sha reho lde r s  of the c o r p o r a t l o n ,  p l a i n t i f - f s  have  no s1-anding t.o 

sue i n  their i n d i v i d u a l  c a p a c i t i e s .  T h u s ,  1.0 t h e  cx t - cn t .  t.kal. 

p l a i n t . i f  fs base Lhelir c l a j m  or1 the d i r c c t o r  de.rendants  ailc(gecl 

misrepresent-ation t ha t :  Warburg woul d provide f u r t h e r  f i I n d i n q  i f  
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i t:s “proof  of  c o n c e p t ”  were a c h i c v c d ,  t .hc  c l a im,  if a c t . i  ( . ) r i ~ ~ h I . e ,  

w o u l  d be d c r j  v a t i v c  i n  n a t u r e .  Sj.nce t h c  compl a i  nt furULt-ier 

a l l e g e s  Lhal. Lhe Warburg d e f e n d a n t s  r e t r a c t e d  L h i s  representation 

a l m o s l .  [.he v e r y  n e x t  d a y ,  a n y  r e l i  ance  or1 such m j  s.rey,r.e:;en.l..a.I:i o r )  

w o u l d  h a v e  beer) unreasonable a s  a mattcr o f  law; thus the c l a i m  

fails t o  stat-e a cause of ac t i . on  jn a n y  c v c n t .  

Howcvcr, t.o t h e  c x t c n t  t h a t  p i a i n t i i - f s  c a n  plead [.hat. Lhey 

were each j n d i  vi d u a l 1  y j nduced  t o  i n v e s t .  i n  QoS by defendant -s ‘  

a:I.:Icqcdiy f r a u d u l e n t  m i s r e p r e s e n t a t T o n s ,  l.he c l a i m s  would ]not. be 

d e r i v a t i v e  i n  nature, a n d  m a y  be b r o u g h t  j r idj  v j  d u a l  1 y. ‘7’0 

m a i n t a i n  s u c h  a cause of a c t i o n ,  p l a j . r i t i f f s  must. a i . i c g c  “a 

rri . isrepreesritatj  on o r  a m a t e r i a l  o m i s s i o n  of  fact which was f a 1  se  

a n d  known t o  f - a l se  by  d e f e n d a n t ,  made f o r  t h e  p u r p o s e  of- i n d u c i n y  

t h e  o t h e r  par t -y  to r e l y  upon i t ,  j u s t i f i a b l e  r e l i a n c e  of  t.ke 

o t h e r  par1.y on ,[-he r n j - s r e p r e s e n t a t - i o n  o r  m a t e r i a l  omission, a n d  

i n : j u r y ”  ( L a m a  Holdjnq C o .  v S m i t h  B a r n e y ,  I n c . ,  8 8  N Y 2 d  41 3 ,  4 ? - l  

[1996]; s c c  a l s o ,  Channel  Master C w p .  v Aluminium L t d .  Sales, 

Inc : .  , 4 N Y P d  103 [1958]). F u r t h e r ,  each o f  t h e  fo rcc jo ing  

e l  erncnt..? must. be s u p p o r t e d  b y  facAua1 a1 1 c g a t - i o n s  c o n t a i n i n g  the 

deLails c o r i s t i t u t i  ng t h e  wrong s u f f i c i e w L  t,o s a t i . s f y  C:PT,K 

301G; (b )  (see Idrii’..i v Brooks, 54 AD2d 1 0 5 7 ,  1058 [3d rlcpt. 19’161 ) ,  

--I a f f d  43 NY2d ‘ / ‘ /8  [1977]). 

, ,  

I r i j . t . i d l l y ,  t h i s  c o u r t  n o t e s  t - h a t ,  excep t  f o r  t h c  a i i c g c d  

c j r d  r c p r e s e n t a t . i o n  a t t r i b u t e d  t o  d a m e s  ‘ I ’ k i o r m s  : in  F‘ebr-uary 7000, 

-12- 
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p l a i n t i f f s  have f a i l e d  t o  j - d e n t j f y  who, on behall :  01 Warbury ,  

made any of t . h c  o t - h e r  a l l e g e d  oral r e p r e s e n t a t . j . o n s  that Warburg 

would “ f  o l I o w  j ts money” by rnakj-rig € u r t h e r  i n v e s t m e n t s  i n  Q o S .  

Jri a n y  e v e n t .  , cvcn  i.f t h e s e  r e p r c s e n t a t i o r i s  wcrc pleaded with 

. s u f f  i cj.erit-. p a r t i c u l a r i  t y ,  promises or st.at.emer1l.s of f u t u r c  

e x p c c t a t - j  o r i s  or i r i . t e n t  are, g e n e r a l l y ,  not. actj o n a b l e  as f r a u d  

absent a prccoricej ved and u n d i s c l  osed in.l:ent- not. t.o honor-  t-hem 

(= Non-Linea r  ‘I’radinq Company, 1 :nc .  , v n r i ldd i s  Hssoc-s. , J r i c .  , 

24.3 AD?d 107 [ [ 1”‘ Uept 1.998 J ) see also Dccrf ;.el d Cornmur1icat.ion.r; 

C o r p .  v C h e s e b r f l u y h - P o n d s ,  T n c .  , 68 N Y 2 d  954 [ 19861 ; Channe l  

M a s t e r  Corp .  v Alumlinium Ltd. Sales, supra; Sabo v Delman, 3 NY2d 

1-55 [1957] ) . A f r a u d  c l a i m  based upon a s t a t e m e n t  of fu t .u . re  

i n t e r i t  m u s t  a l l c g c  facts to show t h a t  t h c  deferidari.1., a t .  t h e  t l m e  

such Fi’rornissory r e p r e s e n t a t i o n  was made, n c v c r  j nter ided  t o  h o n o r  

or act. on the sta.l.ement. (Non-Lj.near T r a d i n q  C o .  , I n c . ,  supra; see 

also F i a l a  v M c t r o p o l i t a n  Life Ins. C o .  , 6 A D 3 d  :3%0 11“’ Dcpt 

2004 1 ) . T h u s  , p l a i n t j  f f s ’  pleadl ings m u s t  c o n t - a j  n some ‘ ‘ r a t i o n a l  

hasis Lor i n f c r r j - n g  t h a t  t h e  a l l e g e d  m i s r c p r c s e n t . a t i o n  was 

knowingly made, ” by,  f o r  example ,  p r o v i d i n g  some “ p a r t i c u l a r j . z c d  

factual asserLion which supports t:he i n f - e r e n c c  of sc:i e r iLer ,  ” 

(Houb iqan t . ,  J n c .  v k l o i t t e  & ‘i’ouchc LIT,P, 303  A D 2 d  92, 98 

DepL 20031). 

Ilcre, p1 a : i n l . i I f s  a l l c g a t i o n s  thal . .  d e f e n d a n t s  

. . . k n e w  t h a t  s u c h  s t a t e r r e n t - s  were false and  
r r i i s l ead inq ,  a n d / o r  had a p r e t c n s c  o r  a c t u a l  knowi.cdgc! 
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w h e r i  knowledqc d i d  n o t  e x i s t ,  and/or madc t . he  
r e p r c s c n t a t i o n s  reckless3 y arid w i t h o u t  reyard  t.o the  
act .ua3 facI ,s,  a n d  t h e y  kriew t h e  Warburg defcndar1l.s a n d  
the Warburg Funds had no i n t - e r i t i o n  of fundj r iy  c!oS a s  
repre s c n t  ed 

( O ' N e j l l  c o m p l a i n t  a t  9[ '14; B a i l l r i e u  c o m p l a i n t  at 91 1 1 8 )  a r c  

whol1.y c o n c l u s o r y  . Nevertheless, p3 a i n t i f  €s a r g u c  that .  

d e f - e n d a n t s '  knowledge of  the falsity of thc r e p r e s e n t a t . i . o n ,  c a n  

be i r iLer red  f r o m  d e f e n d a n t s  later re€usal t o  consent .  I.o 

rnanayeIrienL. changes, a n d  s u b s e q u e n t  atLempLs t.o dj..srnaril.le Lhc 

e x i s l . i n g  management s t r u c t u r e  of Q o S .  However, t h j  s ar . .yument .  <.s 

u n a v a i l i n y ,  e s p c c i a l l . ~ ,  a s  none  of t h e  conduct is a i i c g c d  t o  h a v e  

occurrcd c l o s e  t o ,  or s h o r t l y  a f t e r ,  t h e  t i m c  of t.he alleged 

r n l s r e p r c s c n t a t > i o n s  (see Coppola v A p p l i e d  E l e c t r i c  C o r p .  , 288 

A D 2 d  4 1  11"' Dept 70011). 

A d d i t i o n a l . l . y ,  t o  t h e  e x t e n t  that. p l a i - r i t l i f f s  basc t h e j . , r  fraud 

claims o n  t h e  F e b r u a r y  2 0 0 0  r e p r e s c n t a t j o n  by  Thomas, t h a t .  

Warburg w o u l d  p r o v i d e  a n  i n i t i a l  i n v e s t m e n t  of a t  1.e.as.l- $50 

m i l l j . o n  d o l  lars, p l a i n t i  ffs claims of r e l i a n c c  are neyat.ed by  thc 

exprcss tesrns 01 b o t h  t h e  F e b r u a r y  2 0 0 0  T e r m  Shcct . ,  and the April 

14, 2 0 0 U  S u b s c r i p t i o n  and S h a r e h o i d c - r s  Agreemen'ls, which dj.rect.1 y 

c o n t r a d i  (':I2 . idh is  c l a i m e d  oral r e p r e s e n t a t i o n  (see Rerns . l . e in  v 

Golden P r e s s  H o l d i n q s ,  L . L . C . ,  2 9 3  A D 2 d  414 [ I " ' -  Dept 20021; 

C0ut.t.s B a n k  ( S w i t z e r l a n d )  1 , t d .  v A n a t i a n ,  2 6 1  A132d 3 0 7  [,'It Dept 

19991, lv dismissed 94 NY2d 8 7 5  [2000]; S 0 c i c t . e  Nat : iona le  

D' E x p l o i t a t - i  01-1 I n d u s t r i e l  1 e des Tabacs ct. A l l . u r n e t I . e s  v S i t o m  
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l3ro.s. Tnt.1.. , LI.d., 2 4 9  AT32cl 232 [ 1"' Dcpt. 19983, l v  d e n i e d  95 

N Y % d  762 120001; B a n q o  v Nauqhton,  1 8 4  A D 2 d  961  [3"  Uept. 20021). 

Whi1.c t h e  n(-)n-binding February 2000 ' l ' c r m  Shee l . ,  cxccut-ed b y  

W a r b u r q ,  i n d j  cat-ecl a t o t a l .  jnvestrneriI. of- $53 m i  1 1  i .n r i ,  it. p r o v i  decl 

or1l.y €o r  a n  j . n i  t . i a l  i n v e s t m e n t  o f  $33 million a t  C l o s t n g ,  of 

which $30 m i l l i o n  was t o  be provided  b y  t.he Warburg Funds, a n d  $3 

m i l l i o n  by the Manayemcnt Jnvestor-s - A s  f o r  a d d j  t i  o n a l  f u n d i n q ,  

1.he T e r m  S h c c t .  p rov ided  o n l y  f o r  a Secmricl F'undinq cis f o l  1 o w s  : 

' l 'hrouqh March 31, 2001,  t h c  Compariy shall h a v e  t h e  
r i g h t .  l.0 r e q u e s t  t h a t  [ t h e  Warburg Funds]  i-nvesl. up  t o  
an a d d i t i o n a l .  $20  m i l l i o n  i n  t h e  Compariy 'Lo p u r c h a s e  a n  
additri  orial  2 0 , 0 0 0  U n i t s ,  w i t h  e a c h  Unrit c o n s i s t j . n g  o f  1 
share o€ S e r i e s  A [Redeemable P r e f e r r e d  S t o c k ]  arid 1 0 0  
s h a r e s  of common s t o c k .  Upon r ccc jp t  of such a r e q u e s t .  
from the  Companv, [ t h c  Warburq Fur id l ' s  d e c i s i o n  t o  m a k e  
the S e c o n d  k'undinq w i l . 1  be a t  [ t h e  Warburq F u n d l ' s  s o l e  
d i s c r e t - < o n ,  based o n  00s' exccut.i.on of  its business 
p l a n ,  amonq o t h e r  c r j  t e r j  a . ( U n d e r l T n i n y  addcd)  . 

(See E a t o n  A f f - .  , Ex 1 ) .  

More rirnportanLly, a t  t h e  Apr i l .  14, 2000 closing, t h e  Warburg 

E'unds a n d  t h e  Management I n v e s ' t o r s  e a c h  e x e c u t e d  t h e  same 

S u h s c r i p L i o r i  Agreement  and Shareholders Agreements ,  whri c h  s e t  

fo r t -k  t h e  t e r m s  of t h e ;  r respect i ve inves t -mer i t s  i n  QoS. T h e s e  

Aqreernent-s specifically p r o v i d c d  t h a t  on A p r : i l  1 4 ,  2000,  the 

Warburg b'unds wou ld  i nves t  $15 m i l l i o n  t o  p u r c h a s e  a n  l i r i i l : ia l  

7 5 0 0  subsc:ripl.lion u n i t s  of QoS, and that: ,  no l a t e r  t h a n  J u l y  31, 

7000,  t -he Warburg  Funds would i n v e s t  a n o t h e r  $15 mi1l:iori t o  

p u r c h a s e  a n  a d d i t i o n a l  7500 s u b s c r i p t i - o n  unri t.s - The S u b s c r j p l - i o n  

Agreement  f u r t h e r  p r o v i d e d  t h a t  if, on or belore December 1, 

- 3  5 -  
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3001, YoS d e t e r m i n e d  t h a t  addi1.i.ona.l c a p i t a l  was n e e d e d  for- (.he 

ope.raI. ion and  e x p a n s j  on of  i t s  o p e r a t i o n s ,  a l  1 oi- t h c  i n v e s t o r s  

w o u l d  h a v e  'Lhe r i g h t ,  b u t  not. t h e  o b l i g a t i o n ,  t o  s u b s c r i b e  f o r  

adcJ.it.ior-ia1 Unj.t.s, i n  one o r  more t r a n c h c s ,  a t  a p u r c h a s e  prjce t.o 

be d y r e e d ,  i n  a n  a q g r e y a t e  amount not t o  c x c c e d  $70 rn: i l l ion.  

k ' i n a l l y ,  t.o t h e  e x t e n t  that t h c  fraud c l a i m  in Lhe B a i l l i c u  

corrip1 a:i.nI. i s  based on t h e  a1 1 egedly false r e p r c s c n t a t - j  o n s  rriade 1.n 

t . hc  ManagernenI. I n v e s t o r s ,  i t ,  t.oo, musl. fail, for the r cc l . s c ) r I s  set. 

f o r t h  a h o v e .  In a n y  e v e n t ,  the Raillieu c o m p l a i n t .  l a c k s  t . h c  

pdi-t-i c : u l a r i L y ,  r e q u i r e d  u n d e r  CPJ ,R  3016 ( k )  , Tor p l e a d i n g  a f r a u d  

cau,yc of c l c t . j c ) r i ,  a s  i t  f a i l s  t o  a i i c g c  w i t h  s u f f j c i e r i - L  

s p e c i L i c i t y  e x a c t l y  when, o r  b y  w h o m ,  Lhese a l l e g e d  

mis rep resen ,La t ions  wcre made t o  t h e  O t h e r  I n v e s t o r s  (Eas tman  

K o d a k  C o .  V Roopak khtesprjses ,  J , t d . ,  2 0 2  A D 2 d  220 [I"' Uept 

199111). 

Accordjngly, it. i s  

OKDE;KF8D t h a t  defendants' motion  t o  d i s m i s s  ( m o t i o n  scquence 

number 0 0 1 )  jn O ' N e j l l  v Warburq P i n c u s  & C o . ,  I n d e x  No. 

116009/2003 i s  g r a n t e d ,  arid t~he second caiise of- a c t i o n  i s  

d i s m i s s e d ;  arid iI. is f u r t h e r  

OKDI?,RF8:D t h a t .  de€endants' motion t o  d i smiss  (motj .on sequence 

001) j i - 1  J3a:iIlieu v Warburq Pincus & Ca., I n d e x  N o .  116263/2003 is 

g r a n t e d ,  a n d  t h c  s e c o n d  cause of  a c t i o n  i s  d i s m i s s e d ;  and .it i s  

f u r t h e r  

-36- 
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OIIDERED t h a t .  defendants a re  d i r c c t e d  to serve an answer to 

t - h e  compl..airli-. in each  of the act.ic)rls within 10 days a f t e r  s e r v i c e  

of a copy o f  t .k j  s o r d e r  with noti.c:e of e n t . r y .  

Dated:  F e b r u a r y  4, 2005 

F I L E D  

-1 7- 
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