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MEMORANDUM

SUPREME COURT - STATE OF NEW YORK
COUNTY OF QUEENS - | AS PART 16

TONY ABRAHAM BY: KELLY, J
Plaintiff,
DATED: Cctober 17, 2005
- against -
| NDEX
HERM TAGE | NSURANCE COVPANY, et al., NUMBER 23756/2003
MOT1 ON
Def endant . DATE: July 12, 2005

On January 22, 1996, pursuant to an order of the New York City
Marshal (Marshal), a 1984 Chevrolet (vehicle) was towed by Aabis Tow ng
and Storage, Inc. (Aabis) to a prem ses owned and/or | eased by Aabis.

At the time, there was a towi ng agreenment in effect between Aabis
and the Marshal. Pursuant to Article 4, Sections 4.1[A] and 4.2 of that
agreenent, neither Aabis enployees nor enployees of the Marshal
constituted enployees of the Gty of New York (City) and, instead, they
wer e deemed independent contractors. Pursuant to Sections 4.1[B] and
4.3, Aabis and the Marshal were solely responsible for all property
damage and physical injuries sustained during operations and work under
the agreenent, and Aabis was to carry paid-up insurance in the m ninum

amount of $500, 000 for such clains and damage.
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vehi cl e suddenly began traveling in circles without a driver and struck
numer ous pedestrians, includi ng Abraham

On or about March 13, 1996, Abraham gave notice of his claimto
Aabis, which forwarded the notice to its autonobile insurer, the
def endant Eagl e Insurance Conpany (Eagle), to its comrercial genera
liability insurer, the defendant Hermtage I|nsurance Conpany
(Hermtage), and to its insurer of specified vehicles, the John Deere
| nsurance Conpany (John Deere).

By letter dated April 8, 1996, Herm tage discl ai med based upon the
fol |l ow ng excl usi on:

“This insurance does not apply to:

g. Aircraft, Auto or Watercraft

Bodily injury or property damage arising out of the ownership,

mai nt enance, use or entrustnment to others of any aircraft,

auto or watercraft owned or operated by or rented or |oaned to

any insured. Use includes operation and | oadi ng or unl oadi ng.

Thi s excl usi on does not apply to:

* k%

(3) Parking an ‘auto’ on, or on the ways next to, prem ses you
own or rent, provided the ‘auto’ is not owned by or rented or

| oaned to you or the insured; . . ."

On June 27, 1996, Eagle disclainmed based on several exclusions
including that: (1) the vehicle did not constitute a non-owned vehicle

| eased, hired, rented or borrowed and used in connection with Aabis’



[* 3]

busi ness; and, (2) the towi ng of the vehicle was conpleted prior to the
acci dent.

By letter dated Novenber 20, 1996, John Deere disclaimed, asserting
that its policy covered only specifically described vehicles owned by
Aabi s.

In Septenber 1996, Abraham commenced an action in this court

against the Cty of New York, Aabis and Suarez (See, Abrahamv Gty of

New York, et al., Index No. 19910/96), seeking damages for persona

injuries based on negligence (personal injury action).

In the personal injury action: (1) by order dated February 25,
1997, this court (Polizzi, J.) granted that branch of a notion by
Abraham for a default judgnment against Suarez, but denied that branch
seeking a default judgnent against Aabis, with |eave to renew upon the
subm ssion of additional proof including an affidavit of additional
mai | i ng of the summons pursuant to CPLR 3215[g][4]; (2) by order dated
May 5, 1997, this court (Polizzi, J.), granted a renewed notion by
Abraham for a default judgnent against Aabis; and, (3) by order dated
July 27, 2001, this court (Flug, J.), granted a notion by the Cty for
summary judgnent dism ssing the conplaint finding that the Gty did not
own, maintain and control the vehicle, and the Marshal was in charge of
t he vehicle.

In a separate action comrenced by Abraham agai nst the Marsha
individually and in her capacity as Marshal, by decision dated Novenber
17, 1998, this court (CGoldstein, J.) disnm ssed the action based on the

statute of Ilimtations, wthout opposition (See, Tony Abraham v

Catherine Stringer, et al., Index No. 19754/98).
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In June 1999, Eagle commenced an action in the Supreme Court,
Nassau County agai nst Aabis, Suarez and Abraham seeking a declaratory
judgment that it was not obligated to defend and indemify Aabis in the
personal injury action. By order dated Decenber 16, 1999 and entered

Decenber 29, 1999, the Suprene Court, Nassau County (Lockman, J.)

granted Eagle that relief, wthout opposition (Nassau County judgnent).1l

On or about Decenber 29, 1999, Aabis formally dissol ved.

Fol Il owi ng an i nquest held on Cctober 8, 2002 in the personal injury
action, by judgnent entered February 11, 2003, Abraham was awarded $1
mllion in conpensatory damages, plus interest of $30,821.92 and costs
of $1,105.00. In March 2003, Abraham demanded paynent of the judgnent
by Aabis and Suarez, and notified them that the judgnment had been
ent er ed.

In this action comrenced pursuant to Insurance Law § 3420[a][ 2],
Abraham seeks to enforce the judgnment obtained in the personal injury
action agai nst Herm tage, Eagle, John Deere and another insurer.

In response to the conplaint, Eagle interposed various defenses
including tinmely and proper disclainmer, noncoverage and collatera
estoppel based on the Nassau County judgnent, and it cross-clained
against Hermtage and John Deere seeking contribution and/or
i ndemmi fication. Hermtage and John Deere interposed simlar defenses
of noncoverage and tinely disclainer; in addition, Hermtage asserted
that the judgnent in the personal injury action was unenforceable and

subj ect to vacatur

Eagl e now noves for sunmary judgnent contending, inter alia, that

t he Nassau County judgnment was res judicata on the issue of coverage.
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Hermi tage al so noves for summary judgnment contending that Abraham
failed to neet various conditions precedent in that Abraham (1) failed
to serve Aabis at its last known address, and the required CPLR 3215[g]
notice was defective and was not filed with the judgnent; (2) served the
j udgnment at an incorrect address, and the judgnent was unsi gned and bore
an incorrect entry date; (3) failed to give Aabis proper notice of the
i nquest; and, (4) delayed alnost five years between obtaining the
default judgnent and proceeding to inquest. Hermtage al so asserts that
it tinmely disclained.

John Deere cross-noves for sunmary judgnent contendi ng that because
the vehicle was not specified in its policy there was no coverage.

Abraham cross-noves for summary judgnment on the issue of the
liability of Hermtage and Eagle, asserting that: (1) the notion by
Herm tage was not made within 120 days of the filing of the note of
i ssue; (2) Hermitage’s clains concerning the propriety of the judgnent
lack nmerit; (3) the exclusion relied upon by Hermitage is inapplicable
as the vehicle was not owned, numintained, used or entrusted by Aabis to
others and, instead, Aabis towed the vehicle and stored it at its
prem ses for the purpose of the public auction; (4) the Herm tage policy
does not contain an exclusion for non-owned, nuaintained, used and/or
entrusted vehicles; (5 Hermtage sent a notice of disclainer only to
Aabi s and Aabis’ broker, and failed to disclaimas to hinm (6) Hermtage
never noved to vacate the default judgnent entered in the persona
injury action, and Aabis is now dissolved; (7) Eagle is obligated to
provi de coverage for non-owned vehicles which are not |eased, hired,

rented or borrowed by Aabis; (8) Eagle must provide coverage as the
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vehicle was on Aabis’ prem ses pursuant to Aabis’ business; and, (9)
Eagl e had sufficient information concerning the claimby March 13, 1996,
and failed to disclaimuntil June 27, 1996.

Hermtage replies, inter alia, that its nmotion was tinely nmade

wi thin the 120-day peri od.

There has been no opposition to the cross notion by John Deere, and
since its policy is inapplicable, John Deere is entitled to summary
judgment dismssing the conplaint and all cross clainms interposed
against it.

The prior Nassau County judgnent rendered in favor of Eagle and
agai nst Aabis and Abraham w thout opposition, is res judicata on the

i ssue of whether there is coverage under the Eagle policy (See, Eagle v

Facey, 272 AD2d 399 [2000]; New York Cent. Mit. Fire Ins. Co. Vv

Kilmurray, 181 AD2d 40 [1992]). As a result, the notion by Eagle for
summary judgnent dism ssing the conplaint interposed against it nust be
granted, and the branch of the cross notion by Abraham seeking summary
judgment on the issue of Eagle’s liability for the judgnment nust be
deni ed.

The notion by Hermtage was tinely interposed (see CPLR 3212[a])
and wi || be consi dered.

| nsurance Law §3420[a][2] permts the holder of an unsatisfied
judgnment in an action to recover damages for personal injuries against
an insured to naintain an action against the latter’s insurer to collect

the judgnent (See, Kleynshvag v GAN Ins. Co., _ AD3d __ , 2005 NY App

Dv LEXIS 9198 [2d Dept, Sept. 19, 2005]). Such an action is permtted

followwng a 30-day waiting period after service upon the insurer of
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notice of entry of the judgnment, assuming the insurer does not satisfy

the judgnent in the interim (See, Kl eynshvag, 2005 NY App Div LEXI S at

9198) . The statute permts the injured party to collect "under the
terms of the [insurance] policy" for the anobunt of the judgnent;
however, the recovery may not exceed the applicable policy limt (see
id.). The judgnment creditor has the burden to establish that coverage

exi sts under the policy (See, Fliegnan v Traveler’s Prop. Ca. Ins. Co.,

15 AD3d 536 [2005]).
A valid and enforceable judgnment is a condition precedent to
mai ntaining an action pursuant to Insurance Law § 3420[a][2] (See,

Her nandez v Anerican Transit Ins. Co., 2 AD3d 584 [2003]). A judgnent

rendered wthout jurisdiction or entered through fraud,
m srepresentation, or other msconduct practiced on the court is a

nullity and is subject to collateral attack (See, Hernandez, 2 AD3d at

585; Vaccarino v Allstate Ins. Co., 270 AD2d 411 [2000]; Berger v

Anerican Transit Ins. Co., 3 Msc 3d 130A [2004]; See al so, Wodson v

Mendon Leasing Corp., 100 Ny2d 62, 67-68 [2003]).

Herm tage has failed to denonstrate that the judgnent was rendered
W thout jurisdiction or is otherw se subject to collateral attack (cf.
Vaccarino, 270 AD2d at 411; Berger, 3 Msc 3d at 130A). Hermtage has
also failed to denonstrate the applicability of the exclusion upon which
it relied when it disclainmed coverage. Abrahanis claim does not arise
out of Aabis’ ownership, maintenance, use or entrustnent to others of an
aut onobi | e that Aabis owned, operated, rented or | oaned, and the vehicle

was not being | oaded or unloaded at the tinme of the accident (cf. Duncan

Petroleum Transp., Inc. v Aetna Ins. Co., 61 Ny2d 665 [1983]).
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Mor eover, the exclusion does not apply to the vehicle which was parked
on the prem ses owned by Aabis when its gear engaged.

As a result, Hermtage has not established its entitlenent to the
requested relief. However, Abrahamis entitled to sunmmary judgnment on
the issue of the liability of Hermtage for the judgnment at issue, to
the limts of Herm tage’s policy.

Consequently the notion by the defendant Eagle for summary | udgnent
di smssing the conplaint and all cross clainms interposed against it is
granted and the conplaint and all cross clains interposed agai nst Eagle
are di sm ssed.

The notion by the defendant Hermtage for summary judgnent
di smssing the conplaint and all cross clains interposed against it is
deni ed.

The cross notion by the defendant John Deere for sunmary judgnent
di smissing the conplaint and all cross clains interposed against it is
granted, w thout opposition and the conplaint and all cross clains
i nt erposed agai nst John Deere are dism ssed.

The branch of the cross notion by the plaintiff for sunmary
judgment on the issue of the liability of the defendants Herm tage, to
pay a judgnent held by the plaintiff is granted and the plaintiff is
granted summary judgnment on the issue of the liability of the defendant
Herm tage on the first cause of action seeking enforcenent of the
judgment to the limts of that defendant’s policy. The bal ance of

plaintiff’s cross notion for sunmary judgnment is denied.

Peter J. Kelly, J.S.C
1 Al t hough the order issued by the Suprenme Court, Nassau County



refers to a pending action in the Suprene Court, Kings County, the order

recites the index nunmber for the personal
court at that tine.

injury action pending in this



