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hidex No.: 6001 60/00 

DECISION 
and 
OKDKH 

HON. SI-IIRI,EY WERNER KORNFWICH, J.: 

This action arises from a dispute over monies allegedly owcd to plaintiff, a fornicr partncr 

of defendant law film. Plaintiff Francis C. FIand commeiiced this action against Kenyon & 

Ken yon (“K cii yon”). 

I .  Backwound 

Plaintiff Fraiicis C. Hand, initially becamc a partner in defendant-law firm Kcnyoil 

partnership iiiirnber 22, on January 1, 1971. SLJC Coinpl., para 4. Kcnyoii operated through a 

scries of partiicrships (the “Pirnis”), which generally existed for one-ycar pcriods. However, 

certain partnerships existed lor other pcriods o r  time due to, intcr [diu, dissolutions caused by the 

withdrawal orpartners. Each parlnership is identitied by a number. On November 8, 1991, Mr. 

Hand voliintarily witlidrew froui the law firm’s partnership Finn 49. /cf. 

Thercafter, in January I 994, Mr. Hand conimenced an action against Kcnyoii, entitled 

Francis C. Hard 1’. Kmyorz  13 Kenyon (Index No. 102701/94) (the “Prior Action”), seeking a 

judicial accounting. Thc Court (Davis, J.), in its decision dated March 23, 1995,’ detcrmined that 

’ This decision was affinncd by the Appellate Division, First Departnicnt. S‘ec H a i d  v. 
Kctivon & Kctzyon, 227 A.D.2d 137 (1 sl Dept. 1996) (partncrship agrccinent signed by plaintiPf 
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Mr. Hand was not cntitlcd to a judicial accounting as he failed to dcmonstrate that an accomting 

provided to Iiiin by Kciiyon (hereinafter, the “1994 Accounting”) was not accuratc. See Tobin 

APT., Ex. 3. Plaintift-s motion to reargue that decision was similarly denied, as the 1994 

Accounting, providcd pursuant to the partnership agreement between tlic partics, gave plaiiitirl “a 

detailed and written accounting of his partnership interest.” See id, Ex. 4. A final disposition 

was reached, iii the Piior Action, wheii the Court (Ryp, J.) dciiied plaintiffs motion to amend the 

complaint and granted Kenyon’s cross-motion for sirinmary judgment, dismissing the complaint.’ 

See id.. Ex. 7. 

While a partner of Kenyon, plaintiff was allocated a certain percentage interest in the 

income and expenses of cacli Finii of which he was a partner. See Alf. o r  Robert T. Tobin, para. 

1 1 ; 1994 Accounting, pp.2-3. Mr. Hand, likc all partners, had a “capital account” wherein all 

“net incomc or loss (revenue less expenscs) was credited or charged[.]” ‘I’obin Aff., para. 13. 

Although the 1994 Accounting listed Mr. Hand’s beginning capital account balance as $9,946, 

this aiiiount was tlic ziriirztdilcd balance. After audit, the beginning balance in plaintiffs capital 

account was reduced to $9,049. See Tobin Aff., para. 14; Ex. 13 (Kenyon’s Financial Staleinelits 

“exprcssly sets forth tlic exclusive method for calculating and distributing thc partncrship’s assels 
upon dissolution . . . [and] plaintiff failed to cstablish that the written account previously 
provided by dcfcndaiit . . . was prcpared contrary to the methodology sct h l h  in the partncrship 
agrccment”). 

2 This decision was also affirmcd by the First Dcpartment, which round that Mr. Hand’s 
proposed claims for additional accounting “wcre properly rcj ccted as dependent upon his 
previously raiscd arid rejected argument that the partnership agreement docs not govern all of the 
matters for which he is ciititled to an accounting[.]” I h d  v. K~rzyorz & K e r p m ,  246 A.D.2d 
446, 447 (1 st Dept. 1998) (claim that Kenyon “wronghlly understated his intercst in the 
partnership was propcrly rejectcd in the abscncc oP evidentiary proof that delendant firm deviated 
froni its longstanding practices in distributing profits, or otherwise breached its fiduciary dutics 
to plaintifr in this regard”). 
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dated Scptember 30, 1994 and 1993). 

On or about January 13, 2000, plaintiff comnicnccd the instant action, seeking ajudicial 

accounting as well as dainages, rnler oiin, lor breach of contract. Se.cJ Compl. In its Decision and 

Order dated December 3 1 ,  2002, the Court (Schoenlcld, J.) granted deleendant’s n~otion for 

partial summary judgnicnt. Juslicc Schoenfcld found that while certain of plaintill’s claims werc 

barred by claim preclusion, plaintiff was still allowed to pursue his claims that certain monies, 

allliougli accounled for in the 1994 Accounting, wcre not propcrly paid to him. SW Decision and 

Order, dated December 31, 2002, pp. 3-4. Additionally, the Court (Schoenldd, J.)  detcnnined 

that the Prior Action “conclusivcly determined that defcndant had provided plaintiff with a valid 

accoimtirig [x., thc 1994 Accounting.]” Id., p. 1. 

11 is undisputed that, after bc withdrew from the Kenyon partiicrship, plaintiNwas still 

cntitlcd to ccrtain future monies. Thcse monies, consisting of distributions of capital and income 

as carned by or owed to the various partncrships of which hc was a member, were in Mr. Hand’s 

so-called "pipeline" and were to be paid to him pursuant to thc 1994 Accounting. Thc parties, 

howcver, do dispute the dollar amount of these pipeline payxiicnts. Mr. Hand claims that while 

the I994 Accounling “states that the plaintiffs capital account was $9,946 . . , [t]o date, Kcnyoii 

& Kenyon has paid Iland oiily $1,716 ol-this amount.” See Aff. ofFraiicis C. Hand, para. 11. 

Defendant now conleiids that plai~ltil‘f is no longer owcd any money from his pipeliiie as 

Mr. Hand “has receivcd every penny to which he is entitled.” Tobm AfL, para. 19. Kenyon has 

subniittcd a chart, supported by evidence, which lists all the payments that Mr. Hand has 

received, since 1994, (the “Chart”). It asserts lhat “there arc no lurther amounts due any of the 

[partncrships] of which Mr. Hand was a parlnel-[.J” Id., paras. 17-1 8. 
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Plaintiff disputes this, claiiliing tliatcontends that dcfendaiit received certain iiionies owed 

to llim “years bcfore” it actually paid him those monies, and lie iicver reccived interest thereon. 

See All. of Francis C. Hand, para. 31. However, the 1994 Accounting, approvcd by thc Court in 

the Prior hcliwi, provided that it was the ‘Luniforn~ practice of all the partnerships to treat interest 

and thc ‘ f i r  coil-ipensation’ and out of pocket expenses incurred for winding up the old 

partiicrships as cqual and offsetting.” Sm Tobin Aff., Ex 1 ,  fn. 10. Thus, any interest ordinarily 

due plaiiiti Tf on witldicld monies was used to offset othcr parhership expcnscs and Mr. Hand’s 

claim [or iiitcrest should be dismissed. 

Plaintiff hrthcr contends that he “should have rcccived paynicnts from a client, CT1.” 

Hand Aff., pam. 26. H c  also According to Mr. Hand, he was not paid his fill1 share of money 

from a certain iiiatter known as the “Coiistruction Technologies contingency” or the “CTJ 

Contingency payments.” See id., paras. 30-32. Specifically, plaintiff argues that dcfcndant did 

iiot credit his capital account “in thc fiscal years ciidcd 1997, 1996, 2000 and 2001 with 

plaintifrs share of the C1‘1 Coiiti.ngeiicy collections.” ld ,  para. 32. 

‘Mr. Hand claims that these CTI payments were improperly offset by certain litigation 

expcnscs, which defendant cliargcd against plaiiiti ff s partnership assets, or capital account. See 

Hand AN., Ex. 1.9. Plaintiff seeks ail inspcction of Kenyon’s books and records, which will 

allow hiill to clarify wlicthcr he has indeed been paid all thc monies owed to him; Mr. Hand avcrs 

that clel‘endaiit lias rcruscd to allow such an inspection. Hand Aff., para. 39. 

TI. Mntioiis 

Dcfcndant Kcliyon 6r. Kenyon now moves lor suminary judgrncnt. In support of its 

inotion, i t  submits Ihe affidavit of Robert T. Tobin, dcfcndant’s managing partner and copies of: 
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the 1994 Accounting f~o11-1 the Prior Action, viz., Francis C’. H C I ~  v. Kerlyort LG Kenyon (Index 

No. 102701/94); the Court’s (Davis, J.) Dccisions from the Prior Action, dated March 23 and 

Septcmher 5 ,  1995; Appellate Division opinions from the Prior Action, dated May 2 and J ~ l y  23, 

I996 and January 22 arid April 9, 1998; the Court’s (Ryp, I . )  Ordcr from thc Prior Action, dated 

Seplernbcr 16, 1996; Court of Appeals opinion, dated July 9, 1998; the Comt’s (Schocnfeld, J.) 

dccisions dated Dcceniber 3 1, 2002, April 9, 2004; Kenyoii & Kenyon’s Financial Stateiiients 

dated Scptember 30, 1994 and 1993; U.S. Dcpartment or Treasury, Jnternal Revenue Service 

(“RS”) K-l  forms for plaintiff, dated 1994 through 1998; thc sumnioiis and complaint; the Firm 

45 Partnership Agrcenien t (“Agccment 45”); correspondencc between thc parties; Kcnyon RL 

Kcnyoii’s Statement ofNet Assets h i m  September 30, 1991 and 1990; the answcr; and other 

documentary evidence. PlaintiF has opposed, submitting his allidwit, as well as copies ofi tllc 

complaint; the Court’s (Schoenfeld, J.) Decision and Ordcrs dated April 20, 2001, Deccniber 31, 

2002; Agreement 45; the 1994 Accounting; Mr. Tobin’s affidavit dated September 21, 2004; 

dekndant’s Firm 49 Profit and Loss Statement (“49 P&I,”); defendant’s IRS Form 1065 datcd 

1991 ; various coil-espondence between the parties; plaintiffs K-1 foniis dated 1994 through 

1998; and a CTI contingeiicy payment lo plaintiirin the m o u n t  of $7,903.55. Dcfendanl has 

replied. 

While plaintiff has submitted a sur-reply, dcnoniinated “Supplemental AIiirmation of 

Francis C:. Hand”, the Court declines to consider this submission.3 Plaintiff failed to obtain the 

Court’s express peniiission prior to the subniissioii of this sur-rcply. See Rules of the Justices, 

Wcrc thc Court to consider plaintifi’s “Supplemental Allirniation,” thc arrgumcnts 
therein still would not change the Court’s decision on the instant motion. 
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New York County Suprcnic Court, Part JII, iiirle 14 (“thc ClPLR docs not provide for sur-rcply 

papers, however denominated”); see ulsa Diurze Serm Inrzc. v. Churnzer Itidus., 190 Misc. 2d 386, 

391 (S. et., N.Y., 2002) (Calm, J.) (“thc CPLR docs iiot providc for submission of sur-reply 

papers and the Cornmercial Part rules do not permit such submission, absent express prior 

permission”) (emphasis supplicd); Morgnclo Fmzily Pwtmrs,  LP 17, J,ipper, 2004 N Y  Slip Op 

51791U (S. Ct., N.Y., 2004) (Moskowitz, J.). 

IIr. nisclcssiolr 

To prevail on a motion for suniniary judgnicnt, the movanl must eslablish a prima f x i e  

showing of cntitlcnicnt to judgment as a matter of law by producing sufficient evidence lo 

demonstratc the absence of any material issue oPEact. Giutffririrh v. C‘itihiink Gorp., 100 N.Y.2d 

72, 81 (2003). Once a piirna facie showing is made, the burden thcn shifts to thc non-moving 

party to produce evidcntj.ary proor in admissiblc form sufficient to establish the cxisteiice or  

material issucs that I-equire a trial. Zuckermn/z v. New York, 49 N.Y.2d 557,  560 (1 980). 

Whilc dcleiidant Kenyon has met. i1.s burden as to some of plaintiffs claims, issues offaci 

rcniaiii as to other claims. Lnilially, Kenyon has demonstratcd that it does not owe Mr. TJaiid 

intcrest on CTI payiiiciits that were witliheld for certain pciiods of time, siiicc tlic 1994 

Accounting clearly demonstrates that such interest payments were used to orset  other winding 

down cosls and w w c  n o t p i d  ozit to pnrtncrs. Additionally, any claims arising Prom monics 

allegedly owed to plaintirlpiior to the 1994 Accounting are barrcd by res jiidicata, pursualli to 

Justice Schoenfcld’s prior decisions, which are the law ofthe casc. 

On the other hand, whilc Kciiyon has submitted some evidence dctailing the amounts 

paid lo Mr. Hand, pursuant to certain partnership agrcements and the 1994 Accounting, Mr. 
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Hand claims that hc was not paid all the monics owed to him. A qucstion of fact exists as to 

whethcr Mr. Hand was, iiidccd, ever fully paid partnership nioiiics owed to him I'or the ycars altcr 

the rcsolution of the First Action. In light of this disputcd issue, the Cou.rt cannot appropriately 

grant summai-y jiidgment on tlicse claims. Accordingly, it is 

ORDERED that defendant 'Kenyon's motion for sunimary judgmcnt is granted. only to the 

extent that all claims of unpaid interest 011 withheld payiiienls are dkniissed.; and it is fh-ther 

OIZDERED that the reinainder of tlic action is scvcred and continued. 

The foregoing shall constitute thc Decision and Order of the C: urt. P 

Datc: June 9, 2005 
New York, New York 
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