
Gletzer v Harris
2005 NY Slip Op 30317(U)

February 8, 2005
Supreme Court, New York County

Docket Number: 605036/01
Judge: Herman Cahn

Republished from New York State Unified Court
System's E-Courts Service.

Search E-Courts (http://www.nycourts.gov/ecourts) for
any additional information on this case.

This opinion is uncorrected and not selected for official
publication.



SCANNED ON 211512005 

h 

0 cn 
Q 
W 

SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PART 
Justice 

PRESENT: 

0 6 O 5 0 ~ 2 0 0  1 
GI Li'TZER, MORRIS 1. 

I JARlZIS, AMOS 
V b  

SEQ 2 

C'ONFIlCM/T?.E.T I?( 'T R EFt;EWF KEPOK~I 

INDEX NO. 

MOTION DATE 

MOTION SEQ. NO. 

MOTION CAL. NO. I 2, 

The following papers, numbered 1 to were read on this motion tolfor 

1 PAPERS NUMBERED 

Notice of Motion/ Order to  Show Cause - Affidavits - Exhibits ._. 

Answering Affidavits - Exhibits . . -_ 

e 
i I- "- - - 

Replying Affidavits - .- . I 

Cross-Motion: n Yes n No W E D  
f - r -  F3 

7 5?&2 Upon the foregoing papers, it is ordered that this motion 

Dated: - ,JJ - r; \,os - 
' 

J.  s. c. 
Check one: l..-l FINAL DISPOSITION NON-FINAL DISPOSITION 

ChPck if annrnnriatn- nfl NflT PndT 

[* 1 ]



:Index No.  6 OS 03 O/O 1 

I’laiiitiff Morris I. Glcl~~cr, a/k/a Morris 1. Glcccr, cross-iiiovcs tu confirn~i llne report, and granting 

his motion lbr summary j~idgniciit to rcncw a judgment lien, iiiiiic pro tunc, as oJ’Octobei- 23, 

2001 . 

On October 21, 1991, this Court cntci-ccl a c~chiilt judgment agrtirisl r1cfcnd;ml as 

tlic gunraiitui- o f a  note, in favor ofplaintiIr, of $470,437.50. This represented lhc unpairl portion 

tlic trnclei-lying debt. On tlic saiiic clay, the judgment was docketed m i  filed. 

In  Octobcr 2001 , plaintiff conimcnccd this action by inotion for summaiy 

juclginent in  lieu of coiiiplaint, CPt,R 321 3, seeking to l-edockct aiirl rciicw thc jutlgnicnt lien that 

I ic obtained against defendant, iiuiic pro tunc, as of October 23, 2001, CrP1 ,K 501 4. JIefciidanl 

cross-inovcd to dismiss the action for lack of ~~crsoi11~1 ju~-isdiction, coiiteiidiiig tha t  lie is no 

loiigcl- anienablc to Ilic Court’s jurisdiction as he is a I-csidcnt and domiciliary ofMjssc)iiri, and 
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1-121s been since 1990, 

By dccisiori ;uid order dated August 28, 2002, this C h i l i - i  held thc motioii ii-1 

;~bcyaiicc, and 1-cferred “the issiic or‘whether. tlic court 11ns obtaiiied jurisdictioi-I over thc 

dcfciida~it” to ;I i.eYerec to hear and repor( (Lkcisioii at 3 [ A K  ofDavid, J.  K;mfci., Uxh 21). 

Ch i  . l w e  21, 2004, a hcarjng on this issue was Md before Ihc R c h e e .  A( the 

1-1 cai-i iig, 111 ai n t i i’f and dc rciid:m t s t ipiil ated tlial the I<eferee coiis i der t h C  cxh ib i t s i iitrod L reed by 

plaintiff: a ccrtjfiied copy oca  dcccl to the premises locatcd al 143 Avcriuc 13, New Yorlc, New 

York, i i i  11-IC naliie of Anios JJar-t-is (the Apartriicntj; a certified copy of defendant’s August 25, 

2003 deposition testimony i n  ail action entitled Morris Cilelzer v Anios 1 lai-ris, pending iii thc 

(:ircuit ChLu-1, City of St. Imuis, State of Missouri (the Missouri Action); and an Order and 

.Iudgnicnt ciitcrcd in the Missouri Action, dalcd Dccciwbcr- 4, 2003. 

Counsel for tlic part.ies also stipulated to the followiiig Tack: (1) dci-’ciidc?til 

rcsidcd j n  New Yorlc prior to 1991, then iiiovcd to St.  Louis, Mjssoiiri; (2) wliilc rcsidjng in  New 

Yorlc, dcfciidant lived a1 the Apartment; (3) Coil Edisoii ulility bills coritjiiue to be sent to the 

Ap:irtnieiil addrcss; (4) Con Edisoii’s records may rcvcal that defcndant’s i i a m  appcars on such 

utility bills; and (5) as of the date oftlic Iicanng, tclcplione bills for tlic Apartment arc rcndcred 

i 11 d c h i  dai 1 t ’ s n mi e. 

Du ri 11 g t 11 e h ear i iig, pl ai 11 ti ff read dc Kcii d an t ’ s d cp o si ti on test i ni o n y h i  11 t 11 c 

Missotii i Actiori into thc rccoid. JDefendnnt oflered no cvidcnce in support of his claiiii that Iic is 

a icsident and cloiiiicjliaiy of Missouri. 

011 J d y  26, 2004, tlic Referee filed his rcport togcthcr with ;i transcript, d the 

cxhibits iiitrocluccd into evidence. I n  his Kcport, the Rcfcree found thal plaintiff had provcn that 
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defendant was n New Yorlc domiciliary, and thal lliei-doore, tlic Court had obtained personal 

jurisdiction ovci- dcfcidant. 

Specifically, the RcTcrcc Towit1 that the “proof reveals that Hat-i-is coincs t o  New 

York approxiniatcly twjcc a month and stays approximately two to Tour days or approximately 

ciglit- days :i iiionlli” and l l ia t  “lic coiiics lo his Aparliiicnt on other occasioiis, such ns f m i l y  and 

othct- social events :imI Joi- ‘vacation”’ (Rcport, at 8, 11 6). “ln addition, hc continues lo owii tlic 

qmi-tinciit; which lie never rents oiit,” “hc coi~tiiiucs to maintain titilily a i id  telcplioiic services Tor 

the aparlnient aiiti thei-e is iio tcstiiiioiiy whctlicr lie docs nut pay h e  hills fbr ilic services,” aiid 

“lic continues to receive mail at the apartincnt aiid lias not chaiiged his rnajling address” (d., at 8, 

11 7). 

7’11e Referee fiirtlicr foiun(1 that llicrc “is 110 clisputc that Harris was domicIJcd in  

New York in cwly l!NOs” 2nd that “his depositioii testimony reveals Jic movcd to St. I,ouis, 

Missouri, to work in a business owlied by his bi-otlicrs” a,, at I 1 ,  11 16). Moreover, tlit:  RcTcrcc 

fomid, “[tllici-c was 110 testimony that Harris mnjntains his rcsidciicy in  St. Louis ;is his 

periiiaiienl address” (3.)’ and that dcl:cndant’s tcstiiiioiiy “rcvc;tls no evidencc of an intention to 

pcnnaiiiciitly i i iovc l.roiii tlic New York hparlnient” M., at  1 I ,  11 17). Ratlicr, thc: lic:l:rcc hii i id,  

“lie continues lo use the Apartment at whim wlnc~icvcr lie wants to rctuin to Ncw Yorlc,” which 

“pnttcrn of conduct has coiiliiiued since 1331, t1i;it is, iiiorc than tu1 ycars 1 Iarris has conliiiucd lo 

iiiaiiitaiiii his pi-csciicc i i i  New Yorlc” (id.). 

The Referee detennined that plainti thus: 

has dcnioi~stratcd llic prcsuinption that defeiidaiit continties to 
niajiitniii his doiiiicilc in Ncw Yorlc and defendanl has not rebuttcd 
that presumption. ’l’he iindjiig that derciidaiit lias a dual rcsiclcncy 
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i n  both Ncw York and Mjsso~irj mcl coiitiriucs to bc doiiiicilcd in 
New Yorlc has ample evideiiliary support; there is iiotliiiig i i i  thc 
record to rebul the presumption lhal Harris h a s  discontinued his 
doniicilc in Ncw York 

111 rcacliing this coiiclusion, tlic Rcfcrcc iiolcd that tlic iiicrc fact Ihat dcfciidant 

conlinucs lo iise the Aparliiieiil, without morc, does not eslablish thal New Y ork j s  liis doiiiici I C .  

TTowcvcr, tlic Rclkrcc spcci lically found that: 

there is sufficient evidence that demonstrales substantial contact 
with Ncw York, wlicrc, as licrc, dcfcndant’s visits, couiplcd 
together are Ieiigtliy as well as his access to ~ i i i d  ~ w i ~ s h i p  or tlic: 
Apartment, which is not hindered by a lease with third parlies. Hc 
lravels to Ncw Yorlc and stays in thc Aparliiiciit on avcragc cight 
days a monlh, not iiicluding social or other fariiily ciigagcnicnts or 
his “vacation” time in  New York. Morcovcr, lic has coritinucd 
irninlei~upled utility, telephone and mail service for. his Aparlnient 
:tiid pays taxes 011 t l x  Apartment, and owns no realty in S1. Louis, 
Missoiiri. 

- Id.  at 11-12,lI 20. Tlie Rcfcrcc coiicludcd that thc ahovc ihcts arc “sufliciciit indicia of Ilan-is' 

iritcrit to contiiiuc liis domicile in  Ncw York a,, al 12,lI 21), a1id lhal thus, “lliel-e is suJ-ficicnl 

cvidcncc to liiid that at tlic tjinc this action was commcnccd thc defeiidant coiilinired tu he 

doiiiicilcd in New York” (xd. at 13-14, 11 11 25). Moreover, the Refcrcc concluded, “thc 

d efcnclanl ’ s tcsliiiioiiy . . . and othcr prooi’ has not rchultcd 111 at prcsmpt  j c m  ,” w 111 c I1 “coup I ecl 

wit11 tlic dowiiicnt;u-y proof, demoiislrales by tlic prcpoiidcraiicc oi‘tlic crcdihlc cvidcncc that thc 

dcfcnc1:int is suhjcct to tlic Iwisdictjoii orthis COLII~’’ (id.). 

I n  support o r  his nmlion to reject the I<eport, defecndaiit argucs tlial Ihc Itcport is 

not adccjualcly supported by 111c record, since none of the evidciicc subiiiitlcd cstablishcd that 

defcndanl had thc rcquisitc intent to rctuin to or rciiiain i n  Ncw Yark. I n  tlic altcrnativc, 
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defeiendant contends, this Court should use its autliorily tinder Cl~L,K 4403 to rcopcil flic hearing, 

and allow clcfcndant to subniil evidence lo rcbiit plainti Il’s last-iiiinutc argiiiiien( iqydiiig 

dom i ci I c. 

it is well-cstablishcd that tlic rcport of ;I special r d e m  slio~ild be coiifii.iiict1 when 

thc finclings conlaincd therein are supporled by the ~-ccord (In rc MUS;IIIO, 302 AE)2tl 302 [ 1 

Dcpl 20031; N a ~ e r  v l1maas, 238 AD2d 13s [ 1 Dcpt 1997)), aiid the rekree has clcarly clcfiiicd 

the issues and I-csolvcd iiiattcrs of credibility [Kaplan v Einy, 209 AD2d 248 1 I ”‘ 13cpt 1994.1). 

‘I’lic Rcfcrcc’s I<cport will be confinlied, as it  is siibst.nrit.iatcd by tlic rccord. 

Con t I-ai-y t o dc.fcndnn t ’ s con tcii t i 011 s, the Rcfcrcc pro pcrl y fo ti 11 d I h a t t I1 ci-c w ;I s 

amplc cvidcncc in the record to deiiionslratc that dc.fkiidaiit was a doiiiici1iai.y of New Y ork at thc 

time Illis action was coriiiiiciiccd, arid that defcndant f i i i led to overcome the presumption that 

New Yoi-lc rcriiains his legal domicile. 

“Eslahlishnienl of a domicile in a Slalc gencrally rcquircs a physicrtl presence in 

thc Statc : I I J ~  it11 jnleiitioii to iiiakc tlic Statc a pcrnianciit home” (Anlone v General Mot.ors C o ~ p . ,  

64 NY2d 20, 28 [1984]; see also K.artimner v &IeiJig,  194 A112d 879 [3d ncpt  19931). Tlic first 

domicilc accliiircd is presumed to contintie ~inl i l  a I-JCW one is acquired (s Ziiiinicriiian v MinEo, 

171 AL)M 662 [2d L k p t  1991 1; Porcello v Rrackctt, 85 AD2d 91 7 14‘” Dcpt 19s 1 j ,  &l 57 NY2d 

962 I 19821). Tiidccd, abandonmenl of an established dornicilc is a prc-rcqiiisitc to tllc acq tiisitioii 

ora new one (see Malta- ofl’iiigpank, 134 AT12d 263 [2d Dcpl 19871). MO~COVCI., “oncc a 

domicile is established in  New York, it is not lost by tcmporaiy absciiccs from tlic State, 

provided there is :i coil-esponcliiig htnition to retain New Yor-k as oiic’s domicile” ( U n a n u c  v 

Unanuc, 141 AD2d 3 1, 39 [2d Lkp t  19881). 
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?‘lie cvidence offered by plaintiff at the hearing demonstrates that defc11da11t ii~vcr’ 

abandoned his New York domicile, nulwilhstanding his temporary nbsenc~s, and, 111 Iicl, 

iiitciidcd to niaintniii his doiiiicilc in Ncw Yorlc. 

Specifically, the evidence presenled by plaintiff‘ at the hearing revcals that 

dcki-~~lant has owncd tlic Apnrtiiiciit since 1987, lins iicvcr sold nor rcntcd it  (Report, at 5, X), and 

coiitiiiucs to pay property taxes on thc Apai-tmcnt @., at 4). Since 1991, defendant has regularly 

lravclcd “hack and forth oftcn” from Missouri to Ncw York, at lcast oiicc or twice a month (d., 

at 3). Dci’cndant gcncrally stays at his apartimciit for at lcast S days at a tiiiic oil each oftlicsc 

visits (d., at 4). He contiii~ics to receive mail at tlie Apartmenl, and has not filed a change or 

addrcss 1‘01-111, m d  continues to niaiiitain tlic saiiic tclcplioiic line at tlic Apartmcnt (d., at 4, 5). 

‘I’he Aparlinent is tlic place to which defendant continues tu return (d., at 1 1  j. 

‘l’hese fiicls clearly evidence defeiendanl’s intention to retain his New Yurk 

domicile, dcspitc any residence in Missouri. Thus, the Referee’s fiiidings ;ire suppol-(ed by the 

record. 

A referee’s report should be confirmed in its totality where, as hcre, tlie reviewing 

court finds nothing in the record contrary to the findings i n  thc rcfcrcc’s rcporl (Naiiicl- v 152-54- 

56 Wcsl 15 Strcct Realty Corp., 108 AD2d 705 l lhL Dept 19851; scc also Kardaiiis v Velis, 90 

AD2d 727 [ 1 Dept 1 OS2J). 

‘ 1 4 ~  Ker‘crec also properly found that defendant hiled to overcume thc 

presumption that he maintains his doiiiicilc in Ncw York. ‘l’he party seeking to cliangc dornicilc 

has tlic l?urdcn of proving such change of domicile by clear and convincing evideiice (Matter 01 

LJrdang, 194 AD2d 61 5 12d Dcpt 19931; scc also Matter of PinEpanlc, 134 AD2d, at  264 [“An 
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existing cloiiiicilc contjnues until iicw one is accJL[ire[1, and it is incunihenI tipun tlic p:trty sccking 

to prove ;I changc: uf domicilc to cstahlisli such a cliange by clear and coiiviiiciiig cvidciicc”j). 

‘I’hus, defeiidant had the bu~-dcn to show, by clear and convincing evidencc, that lie was 110 longer 

a Ncw Y 01-k don-iiciliary. Dcknclant, howcvcr, offered 110 evidence at  lhc licariiig i n  support of 

his clnirii, wliilc plaiiitiffoi-’i’cl.cd defendanl’s own swoi-n leslimony li-om tlic Missouri Action, 

which dciiionstlaled that deh1dant remains ;I Ncw Y ork doiiiiciliary. 

I)erciidaiit ncxt ru-gucs that tlic hc:u-iiig slic)uld bc rcopcncd, SCI h a t  lie G;LI.I submit 

iicw cvidcncc to rchut plaintiffs “last Ininilk, pre$~idicial j ~ i i ~ i ~ d i c ~ i ~ ~ i i a l  tlicory” rcgarding 

doniicilc. I - I C  argiics that lie has been prejudiced because plainti fl’s posi.-hcariiig hricf (which 

was si~iiultaneously excli~igcd with de.liiidarit’s post-hearing brief) asscrtcd, for thc first tjinc, 

that defeiidanl has coiiliiiued l o  be n doniicjljary d N e w  Y ork. Moreover, dcfcndant argues, 

~ltlio~rgli he alleiiiplcd to subiiiit a rcply lcttcr lo tlic Rcfcrcc rcfuting plainliff‘s domicile 

argument, tlic Referee denied defendanl’s requesl to consider his reply, 

Defendant’s claim that hc was “surprised” aiid prejudiced by plajnljrf s doiiii~ilc 

arguiiiciit is without, n~ci j t .  (d., 71 50; Ex11 TI). Tlic rccord shows that dcfciidaiit was on nolice o f  

the facts iiitcndccl to hc provcd by plaintiff at the hearing, and had the opportiiiiity lo r c h t  thcsc 

fiicts a1 (lie 1ieai-iiig. ‘1’Jie Coui-1 rejects dcfcnditiit’s contciitioii that hc was prqj~idiccd by 

plaiii1ifTys doiiiicilc argument, aiid dcfcndant’s inotion to rcopcn thc hearing is denied. 

111 ;my event, iI1ucli ordcfciidrtiit’s “iicw” cvidcncc is contrary to liis owii 

Icstiiiioiiy in thc Missouri Action, and thus docs not establish, by clear and convincing evidence, 

that Missouri is liis doniicilc. 

‘l’lic record supjiorts tlic Rcfcrcc’s iiiidiiigs ns to jurisdiction, aiirl l-lie Kcporl must 
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be conl i1~1~1~d (m Scarab Equjtics Con?. v 684 Owners Cor!>., 170 ,4132~1 409 [ 1 l k p t  1991 1; s , c  

also Visco v Marion, 268 AD2d 303 [ l s l  J k p l  20001; Slate Farm .MiiIiml Ins. Cos. v Golcll?crg, 

226 A1>2d 1 15 I 1 ’’ 13~171 1996l). 

‘I’he only remaining issue before the Court is plaiiitiff s cmss niotioii for su1mmnl-y 

judgmeiil, pursuant lo C1PLR 3213, for ai order pemiiiling lii111 to 1-cncw llicjiidgliicnt lien in the 

moun t  of$470,437.50, iiuiic pro tunc, as ofC3ctobcr 23, 2001, lhe dale 1lic C.Yl.,I< 32 I3 motion 

was fiJJed and served. 

Altliougli a judgment remains valid and ciifbrccnl3lc for 20 ycars, it only remains 

viablc as a lien against rcal properly for ;t period of teii ycitrs (.CI-’LR 5203 [a]), tinless such 

judgment is rcncwcd in accordance with the provisions of CPLR 5014. CYLR SO14 provides that 

; H I  action upon a 1~1c)iicy jiidgmciit may be majntaiiieti bet.wccri the origjiial partics wlicrc tcri 

ycars have elapsed sincc the judgment was originally docketed, in ordcr to rciicw Ilie lien for 

mothei- I O  year period 0x1 I-cal propcrty 1,evil-ie v Honxtcin, 4 NY2d 241 1.1 95811; Pan&urii v 

m, 244 hD2d 394 [2d Dept 19971; 

Chunty 1981 11).  T~ILK, C Y l X  501 4 cxtends the lien status of the judgiiieiit by granting a. ~+el~ewal 

juclgmcnt to hc clockctcd at tlic expiration oftlic original judgiiiciit (e Mntis v 1-)cT,;i~lio, 19 1 

M.isc 2c1 338 [Sup Ct, Westchester County 20021; Quararit v Ferrara, 11 1 Misc 2d 1042, supra) 

11 1 Misc 2d 1042 [Sup Ct, Queens 

l i i  respoiisc to plaintiffs motion papers, otlicr tlian his pcrsoiial jurisdiction 

argiiiiient, deJcndant does not contest plaintiff‘s enlillement lo an ordcr rcncwing his judgment 

11 en. Accoi-di ngl y , 131 ajii t j fl’ s riiotjon Tor siinm ary j irdgn~ e13 1 rcncw jng his j ~ d g i n  CJ I t l i  c11 in 11 ic 

aiiiouiit or $470,437.S0 is graiilcd (SCC The Cadle C:oinpanv v Bibcixj, 307 ,4112~1 889 [ 1 i k p l  

2003.1; Paiigburn v TClug, 244 AD2d 394, siiim). 
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Jlcfci~dant does argue, IKJWCV~I- ,  thal ifplaiiitifl- js grantcd summary Judgment, 

such I-clicf should no1 bt: granled IIUIIC pro tunc. Tlic Coirrt rcjects this argument. This aclion to  

~rcdoclccl a lien has bccn prolracted by reasoii of thc Missoiii-j litigatjon, aiid t h i s  C'oirrt cleai-ly 

had jtirisdiclion ovci. defciidaiil whcn the original moiioii [or summary judgmcnt was filed. 

1 hiis, dcf'ci~dant's c iws  motion fbr summary j irdgmcn[ is granted, n i i i i c  pro tunc, as of Ocioher 

23, 2001. 

- >  

Accordingly, i t  is liercl3y 

ORDEIIUl3 that dcikndanl's iiioticm for a n  ordcr rejecting the Rcpol-l o f  Specid 

J<cfci-cc I milis ('respo, Jr. is dcnicd; and it is fiirthcr 

01ILII-<RED thai plainti rfs' cross motion to confii-i~i tlic I<cporl is gi ;mtcd, ;md the 

Repol-1 is confir-mcd; and j t  is furtbtx 

OIWJ 31iED that plaintiffs cross motion for- suiiimai y judgnmit is gr;iiitcd, iiiilic 

pro iimc, as oIOctober 23, 2001; and it is furtlicr 

OKDEIWI> tlial the Clerk is dirccled lo cnter a rciiewal judgment i n  fivor of 

plaintiff and against dcfciidant j i i  the amount of $470,437.50; and it js furlher 

01113EREL) that a copy nfthis ordcr with notice of entry shall bc servcd on tllc 

.Jiidgmcnt Clerlc, and lipon scrvicc of ;t copy of this ordcr of cntry, t l x  Clcrk shall 

mark 11 is i~ecoi-ds accord jiigl y. 
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