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MEMORANDUM

SUPREME COURT: QUEENS COUNTY

| A PART: 2

_____________________________________ X

TAYLOR RGCSS, an infant by her | NDEX NO. 29077/02
not her and natural guardi an,

DI ONNE HUBBARD, and DI ONNE HUBBARD, BY: WEISS, J.

i ndi vi dual |y,

DATE: COctober 11, 2005
Pl aintiffs,

- agai nst -
EDGAR MANDEVI LLE, M D., THE NEW
YORK HOSPI TAL MEDI CAL CENTER OF QUEENS

Def endant s.

In this action to recover damages for nedical
mal practi ce, defendant Edgar Mandeville, M D. seeks a judgnent in
his favor, notw thstanding the verdict, pursuant to CPLR 4404(a)
on the grounds that the verdict is based upon insufficient
evidence; and, in the alternative, seeks a new trial on the
grounds that the verdict of liability is against the weight of
the evidence; that the jury failed to apportion fault; that the
jury verdict sheet was equivocal and confusing as to the
apportionment of damages so as to deprive the defendant of a fair
trial; and that there nust be a new trial as to danages as the
award of damages was excessive and against the weight of the
evi dence.

Dr. Edgar Mandeville was Dionne Hubbard’'s obstetrician

and attendi ng physician at New York Hospital Medical Center of
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Queens. On Septenber 21, 2001, M. Hubbard began to go into

| abor and she arrived at the hospital at 11:30 AM at which tine
she was admtted, and was placed on a fetal heart nonitor. Dr.
Mandevill e was notified and arrived at the hospital shortly after
12 P.M Dr. Mandeville was unsuccessful in admnistering an
epidural to Ms. Hubbard, and a primary cesarean section was
performed by Dr. Mandeville, along with Dr. Jane Kaufman, a
third-year OB/ GYN resident. The infant Taylor Ross, was
delivered by cesarean section at 12:30 P.M In performng the
cesarean section, Dr. Kaufman made a uterine incision which
resulted in a laceration on the infant’s forehead. The infant
was treated by a plastic surgeon within a day or two after birth,
and has a two-inch scar located on the right side of her

f or ehead.

Ms. Hubbard comenced an action for nedical nal practice
on behal f of her daughter, Taylor Ross, and a derivative action
to recover costs and expenses on behalf of her daughter and for
| oss of services against Dr. Mandeville and the New York Hospita
of Queens. At the tinme of the trial, which was held on May 17,
18, 19 20, 24 and 26, 2005, the hospital was no |onger a
defendant in this action.

At the trial, plaintiff D onne Hubbard asserted that
Dr. Mandeville nade a determination to performa cesarean section
before he arrived at the hospital; that he had not exam ned her
at the time he made this decision; that he failed to perform an

internal exam nation before he perfornmed the cesarean section;



that he never advised her of the risks of a cesarean section
that he incorrectly advised her that the cesarean was necessary
because the baby’s heart was “beating fast”, that he failed to
advi se her that the baby’s heart rate was slightly above nornal
and that he never advised her that Dr. Kaufman would be
perform ng any portion of the cesarean section or be making an
i nci sion.

Dr. Mandeville asserted that prior to his arriving at
the hospital, Ms. Hubbard was placed on a fetal heart nonitor and
at 11:45 A M the nurse’s note indicated that tachycardia was
noted and that he inforned the staff that he would be in shortly
and that he was |likely to perform a cesarean section. He
asserted that at 12 P.M the fetal heart tracing was
nonreassuring and that the plan was to prepare plaintiff for a
cesarean section as soon as Dr. Mandeville arrived.

Upon his arrival, Dr. Mandeville reviewed the feta
heart nonitor strips and determ ned that a cesarean section would
be perfornmed. M. Hubbard was taken to the operating room at
which tinme the epidural was unsuccessfully admnistered, and a
general anesthesia was given. Dr. Mandeville asserted that Dr.
Kauf man was solely responsible for the laceration to the baby’s
forehead, and that she was capable of perform ng the surgery on
her own, w thout his assistance or supervision, and that they
were co-equals in the operating room It was al so asserted that
the injury to the infant was mnor and that as the scar is

| ocated near the hairline, it my be partially covered by her
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hair.

The jury rendered a verdict against Dr. Mandeville on
May 26, 2005. Five of the six jurors found that Dr. Mandeville
departed from good and accepted nedical practice by performng a
cesarean section on Dionne Hubbard on Septenber 25, 2001, and
that this departure was a substantial factor in causing injury to
Tayl or Ross. Five of the six jurors found that Dr. Mandeville
departed from good and accepted nedical practice by failing to
properly perform a cesarean section on Ms. Hubbard on Septenber
25, 2001, and that this departure was a substantial factor in
causing injury to Taylor Ross. Al six jurors found that Dr.
Jane Kaufman departed from good and accepted nedical practice in
failing to properly incise or cut the uterus of D onne Hubbard on
Sept enber 25, 2001 and that this departure was a substantia
factor in causing injury to Taylor Ross. All six jurors found
that at the time that Dr. Kaufnan departed from good and accepted
nmedi cal practice, she was under the direct supervision of Dr.
Mandevi | | e. The jurors did not state the percentage of fault
attributable to Dr. Mandeville and Dr. Kaufman. All six jurors
awarded plaintiff Taylor Ross the sum of $200,000 for past pain
and suffering, and the sum of $350,000 for future pain and
suffering, over a period of 77 years.

Def endant Dr. Edgar Mandeville now noves for an order
granting judgnent in his favor, notw thstanding the verdict, and
asserts that plaintiffs failed to nmake out a prim facie case of

liability. It is asserted that the jury’s verdict is based upon
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insufficient evidence, in that the testinony of plaintiff’s
expert was insufficient to establish the clainmed departures from
good and accepted nedical practice by Dr. Mndeville, or
causati on. It is asserted that the evidence presented by
plaintiffs was insufficient to establish that Dr. Mndeville
instructed Dr. Kaufrman, or that Dr. Kaufman was not qualified to
performthis surgery without intervention by Dr. Mandeville and,
therefore, the jury could not have rationally concluded that Dr.
Kauf man was under the direct supervision of Dr. Mandeville at the
tinme she was found to have departed from good and accepted
medi cal practice. It is further asserted that the preponderance
of the evidence established the absence of departures from good
and accepted nedical practice, the absence of causation, the
absence of mal practice and the absence of negligence. It is
clainmed that the preponderance of the evidence establishes that
al though Dr. Mandeville was in authority in the operating room
he had no need to give Dr. Kaufman detailed or specific
instructions on how to perform the cesarean section due to her
being a third-year resident wth anple experience, skill and
techni cal experti se. Defendant further clains that the jury’s
verdict is defective in that the jurors failed to apportion fault
between hinself and Dr. Kaufman and, therefore, a new trial is
required. It is asserted that plaintiffs never pled an
exception to CPLR 1601, and that they failed to establish that
Dr. Mandeville was not entitled to apportionnment of liability.

It is thus clained that the verdict sheet deprived Dr. Mandeville
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of his right to apportionnent, that this was prejudicial, and
deprived him of his right to a fair trial. Finally, it is
asserted that the danage award deviates materially from what
woul d be reasonabl e conpensation, and is against the weight of
the evidence, so as to require a new trial.

Plaintiffs’, in opposition, assert that the jury’s
findings are supported by the evidence and testinony presented at
trial, and that the jury did not find the defendant or his expert
to be credible. Plaintiffs specifically assert that the evidence
and testinony established that the defendant should not have
ordered the cesarean section, that the defendant inproperly
performed the cesarean section and that the defendant is
vicariously liable for the resident’s mal practice. Plaintiffs
further assert that the jury properly determned that the
defendant is 100%Iliable for his own mal practice, and vicariously
liable for the acts of the resident and that vicarious liability
cannot be di m nished by apportionnent. Finally, it is asserted
that the jury award of $550,000 is neither excessive nor against
t he wei ght of the evidence.

It is well settled that a trial court is vested with
the discretion to set aside verdicts it finds inadequate or
excessive or against the weight of the evidence, and grant a new

trial as to damages. (See OConnor v Papertsian, 309 NY 465

[ 1955]; Tate v Col abell o, 58 Ny2d 84 [1983]; Cooke v Meltzer, 235

AD2d 517 [1997]; CPLR 4404[a].) To set aside a verdict and grant

judgnment as a matter of law, a court nust determ ne “that there
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is sinmply no valid line of reasoning and perm ssible inferences
whi ch could possibly lead rational [people] to the concl usion
reached by the jury on the basis of the evidence presented at

trial.” (Cohen v Hallnmark Cards, 45 Ny2d 493, 499 [1978].)

The jury’s finding that the defendant Dr. Edgar
Mandeville commtted mal practice when he perfornmed a cesarean
section on Dionne Hubbard, on Septenber 25, 2001; that the
cesarean section was not properly perforned; that Dr. Kaufmn
al so conmmtted nedical nmal practice when she nade an incision in
Ms. Hubbard’s uterus; that Dr. Kaufman was under Dr. Mandeville’s
direct supervision; and that this was a substantial factor in
causing the infant Taylor Ross’s injury, was supported by legally

sufficient evidence at trial. (See Canpbell v Cty of Elmra,

84 NY2d 505, 509 [1994]; Mrand v City of New York, 84 NY2d 44,

48-49 [1994]; Cohen v Hallmark Cards, supra [1978].) Mbreover

according due deference to the jury’s fact-finding function, the
court is not persuaded that the verdict as to liability was

agai nst the weight of the evidence. (See Nicastro v Park, 113

AD2d 129 [1985].)
The court further finds that the verdict as to damages
for pain and suffering was supported by a fair interpretation of

the evidence (see Zygmunt v Berkowitz, supra; Thomas v Brookdal e

Hosp. Med. Cir., 287 AD2d 448 [2001]; Ronmero v Karavidas, 282

AD2d 665 [2001]). It is well recognized that “the anmount of
conpensation to be awarded to an injured person is a question of

fact to be resolved by the trier of fact and will only be
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di sturbed when it deviates materially from what would be

reasonabl e conpensation.” (Sinmeon v Urey, 278 AD2d 624 [2000];

see, CPLR 5501[c].) Here, it is beyond dispute that Tayl or Ross
sustained a l|aceration to her forehead as a result of the
cesarean section and that she has a permanent two-inch-Iong scar
on her forehead, which is clearly visible, and was observed by
the jury. The jury clearly rejected the defendant’s cl ai mthat
the scar was mnor, and could be partially hidden, as it is near
the hairline, and on the side of the forehead. The court finds
that based upon the jury’s finding of malpractice, the infant
plaintiff’s resultant injury and the inpact this injury will have
on her throughout her life, the anmobunt awarded as damages herein
does not deviate nmaterially from what would be reasonable
conpensat i on.

Al though the plaintiffs did not assert an exception to
Article 16 in their pleadings, Dr. Mandeville asserted a right to
apportionment under Article 16 as a defense in his answer.
Therefore, he had the burden of proving that his liability, if
any, was only 50% or less in relation to other tortfeasors. Dr.
Mandevill e, thus, had to establish that Dr. Kaufman's liability
was at |east 50% or greater, and that she acted independently.
The evidence presented at trial established that Dr. Mandeville
was Ms. Hubbard’s treating physician, and that Dr. Kaufman, a
third- year resident, had no prior relationship with Ms. Hubbard.
Plaintiffs’ presented evidence that Dr. Mandeville had the

authority in the operating room and that Dr. Kaufman was present
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in the operating roomat the invitation of Dr. Mandeville, and
that both doctors perfornmed the cesarean section.

The jury clearly rejected the defendant’s claim that
Dr. Mandeville and Dr. Kaufnman were co-attendi ng physicians or
co- equals in the operating room Rather, the jury found that Dr.
Kauf man perforned the cesarean section under the direct
supervision of Dr. Mandeville. Plaintiffs’ inability to
establish the exact words spoken by and between Dr. Mandeville
and Dr. Kaufman in the operating room did not negate this
relationship. It is well settled that a defendant who is held
vicariously liable cannot seek apportionnent between itself and
t he person whose nul feasance exposed the defendant to liability (

Rangol an v County of Nassau, 96 Ny2d 42[2001]; CPLR 1602[2][iV]).

Thus, the jury's failure to apportion fault reflects a
determnation that Dr. Mandeville, as the resident's supervisor
was vicariously liable for the acts of the resident, in addition

to being liable for his own acts of nalpractice (See generally

Turcsik v Guthrie dinic, Ltd., 12 AD3d 883, 885-886 [2004 ];

Tayl or-CGove v St. Joseph's Hosp. Health Cir., 242 AD2d 879, 880

[1997], |v denied 91 Ny2d 805).
In view of the foregoing, defendant’s notion is denied
inits entirety.

Settl e order.

Dated: Cct. 11, 2005

J.S. C



