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CENTRAL CITY BI?.CKERAGE CORP. ,  

Plaintiff, 

DECISION AND ORDER 

Index No. 603894 /02  

-against 

RALPH ELY.ACIIAR, DAN ELYACHAR, 
RIJRADAY C3RE'ORATION GEREL 
CQWOFATICIF ANT: TIMSTON CORPORATION, 

SOLOMON J. : 

Tvm motions axe before me i n  this ac t ion  brought  by a 

r e a l  e s t a t e  hrokz r  to recover commissions. Defendants seek 

summary judcment  dismissing the complaint and, separately, to 

siippresrj dor.imtmt:: allegedly procured by p l a i n t i f f  pursuant to a 

subpoena duc-es t e r m  improperly served upon a non-party. The 

m o t i o n s  ase dec ided  as fallows. 

- Elac k q r o u  

P1 a.ir?t i.ff Cen t r a l  C i t y  Brokerage Corp. ("Central City") 

is a bzokerege h ~ m e  primarily involved with investment 

propert ies  in t h s  New York C i t y  area, At the relevant time, it 

w a s  owned bb-  Jared Levine ("Levine") and Donald Clarke 

( " C l a r k e " )  . D e f a n d a n t s  Ralph Elyachar and Dan E l y a c h a r  (together 

referred t o  as  tqe "Elyachars") own and manage rea l  estate in 

Manhat tan ,  a n d  a r e  the principal owners of the defendant 

corpora t ions  Ruradan Corporation ("Ruradan") , Gerel Corporation 

{"Gerel") a n d  TFrnston Corpozation ("Timston") . Ruradan owned 8 
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East 48t.h Street. (.the "48th S t ree t  proper ty") ;  Gerel owned 1100 

Madison Aver1,u.e ( L17.e "Madison Avenue property") ; and Timston owned 

7 1 3  Second Aver?u? (the "Second Avenue prope r ty" ) .  

In t h e  summer of 2000, the E l y a c h a r s  decided to market 

t h e  Madison Avemi~ p rope r ty  :€or sale. Gerel, the owner, entered 

into a non-exclusive brokerage cont rac t  with Gilbert Witzling 

("Witzling"). T h e  contract provided that Gerel would pay 

Witzling a ccmnission of $ 3 0 Q , 0 0 0  i€ and when a closing took 

place. W l t z l i n g  en tered  Into a subagency agreement w i t h  another 

broker,  H a r r y  Eisenberg ("Eisenberg"), agreeing t h a t  i f  Eisenberg 

found a buyE:r, h e  and Wi tz l ing  would s p l i t  the commission. 

Eisenberg t h . e n  e n t e r e d  i n t o  a subagency agreement with Central 

C i t y ,  wkerelc~g Eisenberg would split his p o r t i o n  of the commission 

if Central <'it!; fcu.nd a bl;ly.zx. 

C 1  a.rlca discussed the prope r ty  w i t h  Dominick D' Alleva 

( " D ' A l L e v a " )  ,. w h m  he had known f o r  several years. D'Alleva was 

associated w l t l i  a r e c e n t l y  disbarred attorney, F r a n c i s  Zarro 

("'Zarro") , w i i o  p r e sen ted  h i m s e l f  as a wealthy and sophisticated 

zeal e s t a t e  inves-:or. 
- 
MJ. ,f;:.ct, Zasro was a con-man who specialized in p a r t i n g  

wealthy indi .vpidu,als  from t h e i r  money through sham real e s t a t e  

transactions, Press clippings submitted i n  support of 

defendants '  rrm1;io~ show t h a t  Zarro was indicted in February 2003 

f o r  his m i E !  in f r a u d u l e n t  real e s t a t e  transactions across the 
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country, ant, was :Eound g u i l t y  an thirteen counts in J u l y  2004.  

Or\. O c t ~ b e r  6 ,  2000, Zarro, through an entity he owned 

ca l l ed  Arnerlcar:. P a s t i m e  Holdings,  Inc .  ("APHI") , communicated to 

C l a r k e  at Cen.t.i:aI. C i t y  h i s  offer to purchase t h e  Madison Avenue 

prope r ty  for : ~ t . t 8 , O O O , O O O  cash. Clarke sent the o f f e r  to 

ElseEberg. A n d  t c  his surprise, he heard no th ing  in response f o x  

several day::. 

Then Witzling cal led C l a r k e  to congratulate him on 

f i n d i n g  a pc.rchaser. Clarke claims that he was unaware of 

Witzling' s r o I ~  i.n t h e  transaction, and he was concerned because, 

in his experienca,  transactions w i t h  three brokers  were rarely 

successful. So 2e decided to c a l l  Dan Elyachar directly, both to 

d i scuss  the thi:er!.-broker prohlem, and to l e a r n  the status of 

Zarro's o f f e r .  Plaintiff claims that C l a r k e  and Dan Elyachar 

made an. o r a l  contract to g ive  Central City a three percent 

commission CP t:hr: ,p ixchase p:-rice of any building f o r  which it 

procured a ::ed:iy, willing and able buyer, including if a Zarro 

entity purckased the Madison Avenue prope r ty .  The commission 

would he pa>ab:.e upon execut ion  of a contract, not a t  closing. 

The owner w ~ u : L d  3e responsible for paying additional commission 

to any  other broker involved in the sale. This alleged oral 

contract is  he ?)asis for Central  City's claim in this a c t i o n .  

D a n  E ly i~zha r  denlev that this conversation occurred as 

described. 111 s q p o r t  of that contention, defendants p o i n t  to 
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records subgcena?d from Verizan New York, Inc. ('Verizon") which 

do not indica:.:? :iny c a l l s  from C l a r k e  to Dan Elyachar at the time 

C l a r k e  claims th;. conversation occurred. However, Dan Elyachar 

testified at. ~-lt?p,zlsition t h a t  he and C l a r k e  spoke about t h e  

p:ropos,2d ti:,: !?.s~;.c-t::ion by telephone i n  t h e  yea r  2000.  

Neither:  Central City nor  defendants  i n v e s t i g a t e d  Zarro. 

I n  t h e  colArse of discussions between Zarro and t h e  Elyachars, the 

4ath S t - r e e t  and Serond Avenue prope r t i e s  also were offered for 

sa l e ,  and c o n t r a c t s  for Zarro's nominees were executed in 

December 2OC:O. m e  con t rac t s  provided for no money down, but 

f u l l  pajrmetlt. ~ i : t s  due at the ,:losing on J a n u a r y  2 1  and 22, 2001. 

The purcha.s?. p:ric.:e for the Madison Avenue prope r ty  alone was $62 

million; t . h e  S t i ~ 0 7 . d  Avenue proper ty  was $31 million; and the 4€Ith 

S t r e e t  prqx::rt:,l W,:IS $15 million, for a total purchase pr ice  of 

$108 ni . l l io r i .  

Tlre c l o s i n g  date came and went, and no buyer appeared, 

Centrzl C i t l r ,  'iLwevez, demanded commissions both  from APHI and 

from clefer&intz.  All re fused  t o  pay. APHI's lawyer promptly 

wrote  to C e r l t r , 3 1  C i t y  and denied a contract. Not long 

t h e y e a - f t e r ,  Ce: : i , t raJ -  City enlisted the a i d  of Zarro's associate, 

D'Avella, in i t s  e f f o r t  to recover commissions from the  failed 

t r a n s a c t i o n  c f f e r i n g  him 12.5% af any recovery in return for 

consultatior." nefendants r e f e r  t o  this agreement, apparently 

m2de verbal.2y i r  e a r l y  2 0 0 1  but memorialized i n  a w r i t i n g  dated 

\\ 
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A p r i l  2 ,  20C2, as the ”fee splitting agreement.” 

C e ~ t ~ r a l .  C i t y  conrmenced this a c t i o n  in October 2002.  

Four causes o f  a c t i o n  are alleged. The f i r s t  three s e e k  a 

commLss:io:n for each parce l  s epa ra t e ly ,  and t h e  f o u r t h  alleges 

un j ?_ist-, erir i.r.!:.int:;n t . . ,  

Fc 1 . I - c : ~ w i n g  d iscovery,  plaintiff served and f i l e d  a Note 

of Issue on Ssp tmber  2, 2 0 0 4 .  On October 15, 2004, defendants 

moved for summary judgment. On October 20, C e n t r a l  City’s 

attorney ,served 3 subpoena duces tecum upon Verizon, seeking 

records of incoming  and outgoing calls for telephone numbers used 

by Central C : i t ! / ,  C l a r k e  and Lav ine  from September 1, 2000 through 

March 31, 2COl..  Cent ra l  City‘s a t t o r n e y  did not serve a copy of 

t h e  subpoenz 131‘. Aefendants‘ counsel at the same time t h a t  it 

served it on Veriizon, admittedly In violation of CPLR 3120 ( 3 )  . 
A f t e r  t!ie si:,h;)::lem was served on Varizon, but before defendants 

l e a r m d  ?:€ :i t , C 2 n t r a l  C i t y ’  s lawyers nego t i a t ed  an ad] ournment 

:or the p m d i n g  summary judgment motion and executed a 

st_ipu. la t - , io , r ,  E:xI:,Em?irig i t s  time to respond. A copy of the 

subpcena was served  on defendants‘  counsel by fax on the even,ng 

on November 4, 2 3 0 4 .  Central C i t y  claims t h a t  the f a i l u r e  t o  

c;.ive timely r;l:l1- i x was Inadve r t en t .  

ThE material  was sought by Cent ra l  C i t y  to o b t a i n  

b e t t e r  ammurit: io~ to oppose defendants‘ motion.  C e n t r a l  C i t y  

a.rgves t h a t  Txtc-mrds recej-ved from Verizon i n  response t o  
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defendants’  su5:?mx?2as issued i n  May and June 2004 were 

\\ ~nccmpl-e te”  ‘ be:.i~se the subpoenas d i d  n o t  cover all of its 

t e lephone  lines . 3 . n d  numbers. 

records KT~~CF!-~.TC!=~ !i:n response to the October subpoena, and for 

sanctions. 

not have to re:g:p3113 to defendants’ arguments regarding the 

t e l q h o n e  fc rmz3.t io ’n of the contract until f u r t h e r  order,  

Accordingly, It l a s  n o t  used the new material In opposlng tne 

summary -)udqxnent m D , - t i o n .  

Defendants moved to suppress t h e  

By a i  interim order,  I directed that Central City did 

e Motaom 

A. T h e  MQ~.~ .c ,L- J  x> S w r e s s  Subnoenaed Mater ial, 

“ T k e  p x c t y  issuing a subpoena duces tecum - . . shall 
at: t h e  same t,irrie : : .ewe a copy of the subpoena on all other 

p a r t i e s  . . . ” C2LR 3120 ( 3 1 ,  and m, CPLR 2 3 0 3 ( a ) .  A litigant 

m y  ob ta in  f -u r the . r  d i sc losure  after a n o t e  of issue is filed, 

b?lt, a s  rElc!’ j .a i ‘ l t  :-:ere, o n l y  h y  permission of the Cour t  upon 

showing tha 1.. ”iiinusuai or unanticipated circumstances subsequent 

to the f i1i :ng of a note of issue and statement of readiness which 

require add j . t l o rLa l  pretrial proceedings to prevent substantial 

pre judice  . . . ’ r  Rule 202.21(d) of the Uniform Rules of Court. 

T1:ia.l. c o u r t s  have broad discretion to supervise 

disci3,svre Find, i n  most circum~tances, to r e l a x  r i g i d  discovery 

r u l e s  where g c ~ i ~ c  cause is shown and in the interest of jus t ice .  

IYere, C e n t r a l  2 i t y  was aware of the scope of defendants’ May and 
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June subpDenas du::es tecum s e e k i n g  records from Verizon, and was 

c o n t t x t  'LEI ;IC' forward w i t h  t h e  allegedly incomplete records u n t i l  

it received defendants '  summary judgment motion w e e k s  after it 

filed t h e  n : ~ t s  cf issue and statement of readiness. 

I t  is not credible  that Central C i t y  did not  know it5 

OWT! te1epho:-,e number, or whether it had mare than one line, so 

C e n t r a l  C i t y  h ~ s  pot shown good cause to be relieved of the 

o b l i g a t i o 1  t a nct; Lf y opposing counsel. Since Dan Elyachar  

admitted hav ing  telephone conversations with Clarke, the 

existence of s u c h  conversations r e a l l y  is no t  at issue. 

B. D e f m  aL%r-32LiQn for s ummarv Judment; 

11: -the absence  of  an agreement to the cont rary ,  a real 

e s t a t e  b r o k ~ , r  11s dwrned t o  have earned its cammission when it 

p~oduces a 11.u.yer who is ready, willing and able to purchase 

pzoperty a t  the terms s e t  by the se l le r .  m e  e Real 

Estate  Dent,-Sf,QK(., J n c -  v JlakJlet C o w  ., 28 N Y 2 d  36 (1971). T h e  

parties, of cause, are free to provide otherwise by agreement, 

and can conb i t i -on  t h e  seller's liability on t h e  closing of title. 

]tjloreoTje:r, the  se l le r ' s  s i g n i n g  of a contract w i t h  a 

procured buyer c3nstitutes acceptance of it as ready, w i l l i n g  and 

able. T h e r e  is 311 implicit endorsement of the buyer's bona fides 

once t h e  seZJk1:. ?.xelzu.tes a. contract with it. 

C E P , ~ . I : ~ ~  C i t y  main- ta ins  t h a t  Dan Elyachar ,  on behalf of 
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the corpora-le defendants, specifically agreed to pay a commission 

when they w f c t  t 3  cont rac t  w i t h  a potential buyer, and t h a t  t h e  

comiss io i i  in'a,s esrnecl when the corporate  defendants went to 

c o n t r a c t  w i 7 . h  Lhz Zarro entities. Defendants' denial t h a t  they 

had an a g r e c m c t .  w i t h  Central C i t y  presents t h e  sort of s t r a i g h t -  

fcrward f a c t u a l  31spute typically reserved f o r  a jury. 

Defendants maintain, however, that even if C l a r k  and Dan Elyachar  

made an o r a l  agrsernent, the complaint  must: be dismissed because 

(1) Z a r r o  cznnpt  he considered a ready, willing and able 

purchaser; ( 2 )  the alleged o r a l  agreement is not enforceable; and 

( 3 )  p l a i n t i f f  breached fiduciary duties it owed defendants. 

&fer! .da i i t s  a rgue  that since Zarro w a s  a f r aud ,  he never 

w a s  a ready, w?.Il.:ing and able purchaser. This argument is 

appeal i -ng btir:ai:.s3 it seems intuitively correct. But Cent ra l  C i t y  

persuasive11 contends t h a t  Zarro is deemed a ready, willing and 

able purchazer bzcause  defendants entered into cont rac ts  f o r  sale 

w i t h  him, sc JIF? n e t  defendan'zs terms f o r  the sale. m, m. 

11: Lhe ca,se. of Gilder v Davis, the Court of Appeals 

he ld  that 'I. . . a re fusa l  to consummate the cont rac t  on the par t  

oaf t h e  purckas t r r  f0.r any reason  is in no way attributable to the 

b r o k e r ,  . . . "  1 3 7  NY 503 ( 1 8 9 9 ) .  I t  f u r t h e r  held t h a t  t h e  

broker  w a . 3  f r t i t l e d  to commissions where the purchase r  failed t o  

perform the  r:.3r'tract through no fault of the se l ler .  None of the 
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decisions c i t e d  by C e n t r a l  C i t y  address t h e  situation where t h e  

purported puI.rchaser never legitimately intended to purchase t h e  

proper ty ,  or XiEd? its o f f e r  i n  connection with a criminal 

e n t e r p r i s e .  5: a n  hesitant t o  extend t h e  Glder r u l e  to the 

circumstances here. Although Central C i t y  had no duty to 

investigate the legitimacy of Zarro's o f f e r ,  the f a c t s  s t r o n g l y  

suggest t h a t  he never would have consummated t h e  sale ,  making h i s  

s t a t u s  as a p o t e n t i a l  buyer illusory. 

Nevertheless, summary judgment cannot be granted on 

this b a s i s  kecause  it h a s  noc been established as a matter of law 

t h a t  Zarro k - a s  engaged i n  defrauding t h e  defendants .  The 

implication i s  c l e a r  from t h e  press clippings submitted, and 

p l a i r - t i f f  dc 'es  nzk contest the unsavory characterization of 

Zarro. HOWEV~I:, an implication i s  no t  proof t h a t  t he  offer was 

i l l u s o r ; ? .  Arguably, Zarro could have been s e e k i n g  a legitimate 

investment fclr h i s  i l l - g o t t e m  gains, or sought to "flip"' his 

investment In t h e  bu i ld ings ,  as plaintiffs suggest. In e i t h e r  

"In 5 f L p  t r a n s a c t i o n ,  the person who initially entered 
i r - to  a cortxz.3:. with the seller to buy proper ty  (the "flipper") 
a s s i g n s  ",e s i q h t  t o  buy t h a t  p rope r ty  t o  another person who will 
ultimately 5.ee.c t i e  loan and actually purchase the proper ty  ( t h e  
"flippee"). T h e  flipper profits from the t r a n s a c t i o n  by selling 
the properti .  to t:-.e Elippse, at the time of assignment, f o r  a 
price h ighe r  t h G n  that s t a t e d  in the or ig ina l  contract between 
flipper and 9el.ler . "  m t e d  Sta ~-,P,B v G r  ass, 165 F.Supp. 2d 372, 
375 ( S D N Y  2C101). In this case, the structure of defendants' 
contracts w i t h  Zarro are consistent w i t h  the theory t h a t  a f l i p  
was contenpl-ated because no money was required up front, so 
perhaps defz:xddnt-.s knew he W E I S  d e a l i n g  with o t h e r  people's money. 
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case, defcnc..znl:.s h a l l d  have bean obligated t o  pay commissions. 

D~fr?~-~da i? . t s  also argue t h a t  t h e  contracts w i t h  the Zarro 

en t i t i e s  w e x ' e  o p t i o n s ,  not contracts fo r  s a l e ,  and t h a t  t h e y  were 

never  bound to s e l l  the properties absent f u r t h e r  performance by 

the purchaser.. The argument f a i l s  because defendants accepted 

the purchasers, which fact is n o t  negated by the manner in which 

they s t r u c t u r e d  t h e  transaction. Accordingly, this branch of the 

moticn is denlc?d. 

2 .  ::%a Z r a l  Contract Mav Be W f o  rceable 

D e f e c d m t s  argue that the alleged oral contract is 

unenforceable  u n d e r  General Obl iga t ions  Law ("GOL") 5 5-1103, 

Ar- agrzernent, promise or u n d e r t a k i n g  to 
ckai-iqe or modify, or t o  discharge in whole or 
in part,. any c o n t r a c t ,  obligation, or lease, 
o r  any mortgage or o t h e r  security interest in 
l:t:z:jC:mn3:L or rea l  p rope r ty ,  shall no t  be 
icva i i .3  because of the absence of 
ccns id ; r a t ion ,  provided that the agreement, 
pxom!+s? or undertaking changing, modifying, 
01: di s zharging such  con t r ac t ,  obligation, 
l ea se ,  m.ortgage or s e c u r i t y  interest, shall 
b~ .in nrzit ing and signed by the par ty  against 
whom it is sought to enforce t h e  change, 
r n c d i f i z a t i o n  or discharge, or by h i s  agent. 

Defendmt:5 coi-.t:e:d t h a t  Gerel had a w r i t t e n  brokerage agreement 

with W i t  z:lj.ng t :3  ma:t-ket the Madison Avenue Property,  t ha t  Central 

C i t y  wz.3 l m u s , d  byr t h a t  agreement as a subagent, and t h a t  C l a r k e  

atterr.]Fted t c  DraL:L!y modify t h a t  agreement when he called Dan 

E l y a c h a r  . T h e  al.:Lsged new contract w a s  made a f t e r  Central C i t y  
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had procured  Zarro, and no additional consideration was 

cantemplated wj. t:l respect to t h e  Madison Avenue Property. 

C1a:ctL.a and Dan Elyachar have differing recollections of 

their t a l k .  C l a r k 2  says that when he called Dan Elyachar, o n l y  

the Madison A v e n - i e  p roper ty  was on the market, and it was the 

proper ty  they -vrere t a l k i n g  about  wh.en they agreed t h a t  C e n t r a l  

City would earn ,a three percent commission if it procured a buyer 

who contracted b,Jy it. Dan Elyachar claims that C l a r k e  referred 

to o t h e r  p r o p e r t i e s  not t hen  on the market, and t h a t  he agreed to 

pay a cclmni2sic.n only upon a closing. See, T r a n s c r i p t  of Dan 

Elyachar  D e F s s l t i a n  at E x h i b i t  5 to Aff. Of Jay Gurfein in 

U F p o s i t i o n  t c  F o t i o n ,  p.  28. 

C1 x l , ; : e r  s version of t h e  conversation suggests that he 

attempted tc> modify  t h e  Witzling agreement regarding the Madison 

Arence PropE.zt!y Dan Elyachar claims an agreement involving 

o t h e r  p K O p C 3 r t i t i : S .  With respect to the Madison Avenue Property,  a 

w r i t t e n  brokeriige agreement existed binding  both parties, and 

C l a r k e ' s  Izff 'crrt t.o orally modify it is barred under GOL § 5-1103. 

T l ? e r c f ~ z e ,  -t 172 f i r s t  cause of action seeking commissions f o r  

procur ing  a bu:;er of the Madison Avenue Property is dismissed, as 

i.F ,thE port i .on of the u n j u s t  enrichment cause of action 

a-ttriLutatr;;: t~:, t ha t  transaction. In light of triable issues of 

fact about iihei;~. any  commission would be earned, as well  as the 

a ~ o u n t . ,  the seccnd and third causes of action may not be 
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dismissed 2,s . i?.~; jaLr~st  the selling defendants, Ruradan and T i m s t o n .  

However, 1 : k i r : s ~  claims are dismissed aga ins t  a l l  o the r  defendants. 

3 E I ~ a . c h  Of Fidu c i a r v  Putv, 

A rezil e s t a t e  b r o k e r  is a f i d u c i a r y  w i t h  a d u t y  of 

loyalty and a:? o ' iLiga t ion  to a c t  i n  t h e  best interests of the 

Principal - Q Q N g h . S ~ Y 3 C .  V R j  Ce 161 AD2d 560 ( 2 6  Dept 

2 9 9 0 ) ,  lv tc a p p ? a l  denied 7 6  N Y 2 d  7 0 9  (1990). Here, Central 

C i t y  eernaiiderl somnisslon Trom A P H I  a f t e r  the closing date  

passed, and wd:; rebuffed.  Defendants say this demand i nd ica t e s  

t h a t  Cen t ra l  i = i t y  was Zarro's broker, not theirs, but  it equally 

is evidence c:€ a ~ g r e s s i v e  over-reaching . The agreement with 

3'AVella, w I : ? ~ I z ~  3 e n t r a l  C i t y  disingenuously c a l l a  a consulting 

agreexm:.t,p k'egan a f t e r  t h e  r e l a t i o n s h i p  with defendants 

tenr i .nated.  :Ir:. g h o i t ,  while there is some evidence of breach of 

fiduciary d L t y ,  defendants  have n o t  established the breach as a 

matter of l 2 . w .  

I!~f131:!d311ts also contend t h a t  Central C i t y  f o r f e i t e d  i t s  

right t o  :recc)'wi:r commissions because it v io la t ed  ethical rules 

appl icable  to ii licsnsed rea l  e s t a t e  broker .  In p a r t i c u l a r ,  

Clarke i r n ; ; r c . p r l y  circumvented Eisenberg, with whom he had a 

subagency ac.r,zfitmei:-t and made a separate agreement d i r e c t l y  with 

defersd.ants  .. ' T h i s  undcubted1:y violated C e n t r a l  City's duty of 

lcyzl 'cy oxeL  t i : )  E.isenberg and Witzling, and probably would be 

d i s p o s i t i v e  of any claim against them for commissions. However, 
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defc ,ndants  p71Lnt to no a u t h o r i t y  for the proposition that 

Clarke' .s ccr.duc:t makes the agreement unenforceable as a g a i n s t  

defendants. Dan Z lyacha r  was aware of defendants' agreement w i t h  

Witzling, ar.d it is alleged t h a t  he knowingly entered into an 

ar;reement d i r e c t l y  wi th  p l a i n t i f f .  Defendants '  arguments do not 

e x p l a i n  w h y  t,.riey should  be relieved of responsibility fo1 Dan 

Elyachar' s f l a r t i c i p a t i o n  i n  circumventing his own brokers. 

--- 4 .  LJa.7u.t: 5n ir L c m  

C s n t r a l  C i t y ' s  f o u r t h  cause of action alleges u n j u s t  

enrichment. Tu prevail on a claim of unjust enrichment, a 

p l a i n t i f f  mr:.et st?c:lw that defendant was enriched at plaintiff's 

cxpcrise, #2r!c. that  it is against e q u i t y  and good conscience to 

permi t  deferc lan t  to r e t a i n  what is sought to be recovered. 

- Minnewagka b-og:i&&in H u e s .  Inc.  v R e m  , 2 5 9  AD2d 797, 7 9 8  (3rd 

2epk 1 9 9 9 ) ,  ~ & ; i t u ~  P a s a m o u e t F i l m  Distrib. Corn. v State of N e w  

Y ~ r k ,  30 N Y i d  415 ( 1 9 7 2 ) .  Although defendants move f o r  summary 

j u ( x p e n t  d i : i r i i~s ing  t h e  entire complaint, t h i s  cause of ac t ion  is 

nc,t meani -jgflj 1.Jy briefed. The motion is nevertheless granted as 

to t h e  un jus - t  wirlchnient claim because Central City does not 

a l l eae  how c'.efc!nJlants were enriched at i t s  expense. Defendants 

obtained :notkj.r:ig m r e  than an unsuitable potential purchaser, and  

incur red  ,ler,.al fees in connection with t h e  f a i l e d  transaction. 

McrIeuver, exwn if d e f e n d a n t s '  i n t e r a c t i o n  w i t h  Zarro w a s  deemed a 

b e n e f i t ,  eqL . i , t y  aind good conscience do not d ic t a t e  that they owe 
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m m c y  to 1:er.t ~ i : ~ 1  C i t y  beyond t h a t  contemplated in the subagency 

agreenent, T h e  record shows no equitable basis for f u r t h e r  

rewarding  Cc.nt::al C i t y  in light of its conduct,  including t h e  

work it perf 'c~r~ned in procuring Zarro; his unsuitability as a 

purchaser; t h e  fact that no additional work was performed in 

connect io7  wi th  the Second Avenue or 48th Street  properties; 

Clarke'B br?a.ch of his d u t y  of loyalty to Eisenberg and Witzling; 

and its dem.='.r,ds fclr  commissions from o t h e r s  whose interests  were 

adverse to Ceftmh-rts.  

n.'3 .. >- ' 2-3 ---..-. hLw-dlJaLAz€mJa~~5 

Fin.a: l . ly ,  the complaint does n o t  s t a t e  a claim a g a i n s t  

Ralph and DZP. IJljrgchar, and there is no evidence that they ac ted  

i i ?  ar-y capaci-t!! b i i t  on behalf of t h e  corporate  proper ty  owners. 

Therefore ,  the camplaint is dismissed as against them. 

QJKLVS 101y 

C l a r k e  contends that he convinced Dan Elyachar ,  said to 

be a ~ ,  e x p e r i e x e d .  business personr to increase the cost of 

pIz..ir:tL:Ff's ::.ei:*vF~es from $7 .5 ,  000 to over $3 million w i t h  a 

single phone cel l  and no supporting documentation. Defendants 

demonstrate t1nZ.t Central C i t y  can only succeed by straining 

c r e d i y l l i t y ,  art issues of credibility are reserved for t r i a l ,  

A c c o r d . i n g l y  , it hereby  is 

0E.D:XED that defendants '  motion f o r  summary judgment is 
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granted tz t:he extent that the first and fourth causes of action 

a re  d i , s m i s z c l . :  anA it further is 

ORDE3ED t h a t  the complaint is severed and dismissed as 

a g a i n s t  d e f m d a n t s  Gerel, Ralph Elyachar and Dan Elyachar ,  and 

e n t r y  of jij.8:lgm.ent shall abide resolution of the entire lawsuit; 

and it f u r t h e r  is 

ClE:DE:?ED that the motion for summary judgment otherwise 

I S  d(i>i?.ied; ?i::~cl 11: f u r t h e r  iS 

O€!EE:?.ED t h a t  defendants’  motion to suppress material 

chta ined  i.r re83Forise to a subpoena on Verizon is granted, and the 

rn3,iterial is sujGpressed, and defendants  are awarded the costs of 

this motior, i n  the amount of $100; and it f u r t h e r  is 

OE:I!E:3.ED t h a t  counsel s h a l l  appear in Part 55 for a pre- 

t r - ia l .  confei:enI:e c n  July 25, 2005 a t  noon. 

Dated: June [I, 2005  ENTER : 
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