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SUPREME COURT OF THE STATE OF NEW YORK 
COlJNTY OF NEW Y O K :  TA PARI’ 7 

X 
BROOKLYN UNION GAS COMPANY, INC., Index Numbcr 403 c)87/2OO2 
_ _ _ _ c _ ~ ~ ~ ~ ~ ~ ~ ~ l l _ _ _ _ ~ ~ ~ ~ ~ ~ ~ ~ - - - - ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ - - - - - ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~  

Plainti SI; Motion Seq. No. - 007 
Submission Date 12-23-04 

against DECISION AND ORDER 

CENTURY NDEMNITY COMPANY, CERTAIN 
UNDERWlUlTRS OF LLOYJI’S LONDON, 
LONDON M N X E T  TNSURANCE C:OMl’MWS, 
and HOME INSURANCE COMI’ANY, 

D e h d a n  Is. 

For Ceiitury lndciriiilty Co.: 
Barbara M. Almuidu, Esq. 
O‘Mclvcny XL Myers, LLP 
7 Tiincs Squure 

b’or Brouklyn liiiloii Gas: 
Edward Tcsslcr, Ex]. 
Dickstcin Shtipiro Morin 8~ Oshinsky LLI’ 
1 I77 Avcnuc o f l h e  Anwicas 

Fur thc London Defendants: 
Richard T. Apiscopa, Esq. 
Mcndcs &L Mount, LJ,P 
750 Scvenlh Avc. 

Now York NY 10036 
(2 12) 326-2000 (212) 835-1400 (212) 261-ROO0 

Ncw York N Y  10036 New YotkNY 10019-dli2~ 

Papers considci-cd in rcview of thcsc molions to cornpcl discovcry: 

Papers 
Notice of Motion, Affidavits R Mcnio ofI,aw ........ 
Aflirmalion in Opp. 6r Memo of Law ...................... 
Century Brief it1 Opp ............................................... 
Aflkmation i n  Rcply B Merno o f  I A W  .................... 

AftidLivils of Hartlctt k DcBond ............................. 
Plaintiff Aftiiiiialion (supplcmcntal).. ..................... 

Confidential matcrials froin Ccntury ....................... 
. - -  -. - 

PAUT, G. FEINMAN, ,J.: 

Ln this action, plaintiff seeks iilsurance coverage from Century Indemnity Company and 

from Clerlaiii Underwriters at Lloyd’s London aid tllc London Markct Insurance Companjes 

(London dcrcndants) for ciiviromnental liabilities i t  raccs at sevcral foriner r-rlanufacturing gas 

plant (MGP) sites. Plaintiffmoves for art order pursuant to CPLR 3 124, compelling defeiidants 

to comply with its demand for production of coi-poratc desigmcs for depositions, as well as 

certain documents. Spwi fically, plaintiff warits a witness or witncsses from each of the 

defendants who is knowlcdgcable about the availability of insuraiicc and their respcctive 
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cornpany’s historical knowlcdge of risks associated with. manufiictuiiiig gas plant (MGP j 

operations, and a witness iron1 the London defendants who can testify as to underwriting 

practiccs. The two dcfendanls liavc joined in tlicir oppositioii to plaintiffs motion, and their 

papers n ~ a k c  many of the same arguments. This decision will address the defendants’ iugiixncnts 

separately, nonetheless. 

The Lo11 don D c fend ants 

PlaintiPUscrved noticcs of deposition on defendants in 2002 and again in 2004 (Not. of 

Mot. Ex. F-I>, to which tlic London dcfcndants complied in part and otherwise ol>jccted by lettcrs 

datcd August 2, 2002 and May 20, 2004 (Not. of Mot. Ex, I.,), As concerns the 2002 notice, the 

London defenchts produced two witnesses to testify concerning four topics, queslioiicd the 

relevance of two topics but suggested the wilnesscs might be able to answer “general” questions 

about lhciii (Apiscopa Ail.. Ex. C), and objected to four other topics (Not. ofMot. Ex. L). As 

coricei-tis the 2004 notice, defendants have objected to all f m r  topics. 

1 .  Underwriting Witness 

Plaintilf moves to compel the production of a witness to testify coiiceming underwriliiig 

practices, arguing that it particularly nccds a witiicss from London because “the obligations under 

iiisurance policics purchascd from thc Loridoil market xe divided among iiuriiei-om cntities,” and 

because a wihess is needed to interpret thc “slips” which indicate the teniis of and subscribers to 

tlic London policies (Not. ofMot. Tcssler A.K 11 12). It iiotcs that in tlic similar litigalion 

involving a utility company’s environmental insurance coverage, Con.~lid~~r.rtcrE Erfisori C . h .  v 

iillstulc Irzsuranctl C‘o., hidex No. 6000142/1998 (Sup. Ct., New York Counly), the London 

dekndants provided L. Petcr Lowsley-Williams who testified concenling general underwriting 
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practices in tlic Lolidon market (Not. of Mot. Tcssler hff. 7 16, Ex. W). 

The London defendants assert that they previously produced two claims handlers, Perry 

Bowen and Daniel DeRond, and that tlimc two witnesscs offered soiiic testimony coricerning 

mAxwriting, and that there is no onc remaining with first-hand knowledge of tlic underwriting 

of the policics at issue, all of which were apparently underwritten between 1939 arid 1065 

(London Memo of Law at 4). They arguc that because plaintiff had an oppodunity to fully 

qucstion Bowen arid DeBond,] it should not bc allowed lo depose one or both of them again. In  

addilion, defendants note that Lowsky-Williams is riot a defendant or employed by a defendant 

in the instant action arid that he appcared in Cor2 Ed as both an cxperl witncss and a k t  witness 

with knowledge oi‘tlic placing of Con Ed policies, but that it is not known whether lie has 

kiiowledge of the underwnting of lhe Brooklyn Union policies (IJondon Memo of Law at4). 

The London defendants’ assertion that tlicy have gjvcn Brooklyn Union suflicicnt 

opportunity to qucstion wjliicsses about general underwriting and business practices is 

unpei-suasive. Defendants’ counscl’s August 5 ,  2002 lettcr to plaintifrs counsel states that they 

werc supplying two witnesses who “may bc able lo answer general questions” involving 

underwriting, but that “dcpeiiding on the level of specificity of the questions, London niay put 

forth additional witnesses 011 those lopics [i.e., uritlenvritirig and business practices].” At theii- 

depositions, both Rowcri and DcI301id confirmed they would be tcstifymg concerning itenis 3-7 

Defendants have provided an alfidavil by DcBond stating that no one at his f i rm,  R.D. 
Cookc & I’artncrs, Ltd., which handles claims O T ~  behalf of  Dorninjoii Insurance Company, has 
any knowledge or infonilation about vidcrwriting practices during the pcriod o r  1939-1965, and 
becausc no one docs undeiwriting, therc is no sourcc of infomation coiiccniing how policies 
wcrc underwritten (DeRoiid Aff. 77 1-3). 
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sei forth in Brooklyn Uriioii’s Notjcc of Deposition, datcd June  13,2002 (Not. of Mot. Ex. Y 

[Bowcn Tr. at 81, Z [DcBond Tr. at 73)’ none of which concerncd underwriting (Not. of Mot. E x .  

G). It was explicitly stated a1 DeBond’s deposilioii that DcBond was “put up’’ as a claims 

witness (Apiscopa Aff. in Opp. Ex. D, DeBoiid Tr. at 8). Defendants’ counsel quotes his own 

words written bcforc the depositions in 2002 lo plaiiili Ti’s counsel that Bowen and DeHoiid “ r r z q  

also be able to answcr general yucstions . . . regarding the negotiation and undeiwiitiiig of the 

policies,” and his words after the dcpositions that Rowen and DeBond provided “soii~c gerieral 

iiifimiiation” (Not. oTMot. Ex. X, 3/26/04 letter from Firriolo to Tessler, at 2, emphasis atldcd). 

It is apparent, howcvcr, that plainti TI’S counsel never undcrstood that Bowcii and DeSond 

represented plaintifrs solc opportunity to qucstion a witness conccrning underwriting. Indeed, 

during the DeBond deposition, Brooklyn Union’s counscl stated, “we talkcd earlier about 

arranging for an underwriting witncss,” to which dcfcndants’ counsel rcplied, ‘That’s right, and 

we said that you arc not waiving your right to reyucst an underwriting witness. . , , ,” to which 

plaintiffs counsel stated, “Right. ,,. [W]e will need an underwriting witness at some time,’’ to 

which defendants’ counsel stated, “OK.” (Apiscopa AfI. iii Opp. Ex. 13 [DeBond TI-. at 81). All 

of this shows that the topic or‘undenviiting was never fully addressed in a dcposilion. 

Of more concern is the dcfcndants’ asscrtion that there is no witness available with thc 

first-hand knowledge requested by Brooklyn Union, and in fact that there is no witness with any 

knowledge of the undeiwriting of the policies at issue.2 They provide an affidavit by Gaiy 

2Brooklyn Union seeks a witness to testify about the “uiidcnvriting of tlie Lonilon 
insurance policics at issue in this action, and tlic identily oh11 pcrsons that wcrc involved in the 
iindcnvriting oftbe policies 011 belialfof London” (Not. of Mot. Ex. G, Not. ofDcp. 11 2). 

4 

[* 5 ]



Bartlett, scnior claims liandler employed at Equitas Management Serviccs Limited, who is 

responsible for haiidling Brooklyn IJnion’s claims on bclialf of Certain Undeiwriters at Lloyd’s 

London (Bartlett Aff. 71 1). RLzrtlett affimis that Bquitas has been in the busincss of haiidling the 

histoiic claims and underwriting files from tlic Lloyd’s Syndicates that subsciibcd to policics 

carlier than 1992 (Bartlett Aff. 11 2)’ but that Equitas has Iievcr underwiittcii insurarice policies 

(Rartlett AK 7 3). Bartlett’s inquiry “within the London Insurancc Market” did not lu111 up any 

syndicates involved in this litigation which underwrite insurancc policies (Rartlett AK 11 3). For 

tlicsc reasons, tlic London dcfcndants contend lliat plaintiff is actually seeking “expert testimony 

at [dekiidnnts’] expcnsc of somebody who will review tlic policy slips for [plaintiff’] arid on‘cr 

opinions as to any missing or iiicomplete infolmation,” and that this would be “akin to 

[defendants] paying for Brooklyn Union’s expert witness, or requiring [defendants] to localc and 

produce a noii-party witilcss that Brooklyn Union would bc equally able to locate and subpoena 

itself’ (London Memo of Law at 5). ’They furlher argue that plaintiff has gained sdlicienl 

knowledge conccrning the slips, given its parelit company Keyspan’s litigations against 

defendants regarding other MGP sites, and does iiot need a witness to intcrprel the marks 

(Londoii Memo of Law at 6). 

Brooklyn Union is entitled to a corporate witness who can testify conceriiii~g defcndants’ 

underwriting practices. Thc London defendants are rlirccted to produce a witness, wlicther i t  hc 

Bowen, who was previously deposed and apparcnlly has some gclicral knowledge or 

underwriting, Lowsley-Williams or soineonc of similar background and position,3 or somc olller 

3Lowsley-WilIiams, djrcctor of Janson Grccn, was as of about 1982 a iiicnzber ol‘Lloyd’s 
non-marine association, which he desciibed as a goup  of “all of the syndicates, ull [lie 
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individual with geiicral knowledge olundenvriting practiccs, within sixty (60) days of seivicc of 

a copy of this decision and order with noticc of critiy Ihere~T.~ Although London cannot be 

rcquircd to produce a non-party witness, it is unclear lo the court that there are not individuals 

witliiri. “Lloyd’s” perhaps, who set overridiiig policy for the various syndicates, aiid who could 

testi Ijr concerning underwriting cusloiiis and practiccs in general. 

Plaintiff also seeks to compel production of a witness who can testify concciiiing the 

cvidcnce pIaintiIf has found relaling to the only missing policy liskd in t1ic Fourth Aniciided 

Coniplaint. Thc cvidence is a debit niemo coiicernj.iig Policy No, 28222. Defendants’ counsel 

cxplained that it was “secondary cvidence of a policy issued to Brooklyn Union,” but does not 

iiidicatc placement ol‘tlic policy in tbc London Market, nor does il contain infonnation that 

would allow a witncss to tesliry as to the identity of any subscribcrs or the teniis and coii.ditioiis 

of the policy (Not. oIMot. Ex. AA [debit memo]; CC: [Icttcr 7/2/04, Apiscopa to ‘Tesslcr]). 

Defendants now provide an unsigned, non-riotanzed arlidavit fi-om Gary Bartlelt conccrning the 

dcbit memo [Apiscopa AfC Ex. E] which, according lo ciePcndants’ coiinsel, is a “final” copy; an 

“idcntical s i p d  vcrsion” was to be provided to plaintif1 uridcr separate covcr (London Memo 01 

underwriters inrlividunlly who un.dcrwritc nun marine busirms at Lloyd ’Y’ (Not. of Mot. EX, W, 
Lowsley-Williams Tr. at 482, emphasis added). 

As pointcd out by plaintiff, the London defendants’ counsel offered “to rcview for 
acciiracy” a policy stipulation to be drartcd by plainti IT setting forth the policies sold lo plaintiff, 
identiiying the participating syndicates and companies tor each policy and their rcspectivc shares; 
such an offer teiids to undeiininc the defeiidants’ arguincnt that there is no one with institutional 
knowledge at lcast as coaccrns the ability to understand the iilfbrmalioii contained in the policy 
slips (see, London Memo of Law at 8; plaintiff Reply Mcxno at 12 n. 10). (The policy stipulation 
wa.s never eiitcrcd into and plaintiff is not seeking thc court’s iritcrveritioii concerning its 
coritenls. See, Not. of M.ot. Tcssler Art, 11 10; plainti fTMemo of 1,aw at 10- 12; London Mcino of 
Law at 6-8; plaintiff Reply Mciiio a1 12). 
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Law at 1 1,n. 2). Bartletl a.ffirnis that he commissioned an inquiry to locate documcntation 

coiiccrning various policies which plaintiff alleges were issued, that documentation concerning 

several wcrc found, but nothing has bccn found conceinirig this particular policy (Apiscopa hff .  

Ex. E, Bartlctt Aff., in passim). Defendants are directed to provide a S i g r i d  and noturpizcrri copy 

of this affidavit to be filed with the court wi.tliin fifteen (1.5) days of servicc of a copy of this 

decision and order with notice oj'cntry thereof, and this prong or plaintiffs motion is otherwise 

denied, based 011 the arfidavit 

2. Availability of Insurance 

According to Brooklyi IJnion's couiise1, thcrc were tlircc periods of tiinc when plaintiff 

was not insured: prior to tbc I940's, I97 I - I  982, and the pcriod after I986 (Brooklyn Union 

Mcino of Law at 21). Brooklyi Union seeks information fioiii dcfcndants about the availability 

or c~iviromnental liability insurance during thosc periods. Specifically, it seeks information 

concerning the sale to United Statcs policyholders of irisiirancc policies covcring third-party 

property damage claims prior to 1939; sales of policies to Ncw York policyholders froin 1971- 

1982 that did not contain pollution exclusions; and salcs of liability policies lo IJnited States 

policyholders aRcr I9SG that did not contain pollirtion. cxclusioris (Not. of Mol. Ex. G, Not. o f  

Dep. 11 8-1 0). 

Both parties rcly on Consolidated Edison Co. OfNew York v AllsiLik Ins. C . b ,  9s NY2d 

208 (2002), a case of first impression which addresscd the allocation of liability in an 

environmental damages case where there were many policies and policy periods. Con Rd held 

'This affidavit also appears lo satisfy ,plain~iIf s request lor an affidavit from defcndants 
regarding their recent searches for missing policies (N'ot. oTMot. Tessler Aff. 11 21). 
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that based on the particular facts which includcd an alleged continuous harm spanning many 

years and implicating several successive iiisurance policics, and the unambiguous language of tlie 

policies themsclves, a pro rata allocalioii was consistent with tlie policies, rather than joint and 

several allocation as urgcd by the plaintiff (98 NY2d at 224). C,’uw Ed further noted that 111~1-c are 

dj Il‘crciit ways to prorate liability among successivc policies and that coui-ls lime also diI‘fcrcd OII 

how to trcat sclf-insui-ed rctcntions, pcriods of no insurance, and periods where no iiisurmw is 

availablc (98 N Y 2 d  at 224-225).6 

The London dcfcndaiits argue that Brooklyn Union dcmands inroniiation which is not 

material or necessary, iiotiiig that in Con Ed, liability was promtcd “based oil thc amount of time 

the policy was in cffcct in coinparison to the overall duration oftlic damage” (98 NY2d at 224). 

Defendants suggest that accordingly, thc focus of tlic trial court will be on tlic number of years 

the allcgcd property damage took place rather than wlicther liability itisuraiice was availahlc in 

any particular period (London Memo of Law at 1 I ,  12). However, as noted above, C’otz Ed hcld 

only that in that litigation the lower court’s proration formula was appropiiatc given the policies 

and the issues. I t  did not hold that this was the only way lo prorate liability anioiig sircccssive 

policies (98 NY2d at 224). Moreover, thc Coud of Appeals has iiot yet ruled on the mctliod o€ 

allocating liability on a pro rata basis when a policyholder has either failed to purchase insurance 

or whcii rio insurance coveragc was available for purchase, both of which are factors in the 

‘ Moreover, (’on Ed docs not stand for the proposition that pro rata allocation is always lo 
hc used, or the only incthod to bc used, but rather that it is to bc used iii situations involving 
continuous hami spanning many years, implicating several successive insurance policies, and 
wlicrc the language or  tlie policies provides “indemnification for liability incurred as a result ol’ 
an accident or occurrencc during the policy period, not outside the period” (98 NY2d at 222, 
224). 
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instant litigation, 

The Imidon defendants point to two I'edcral cases applying New York law which 

addressed the issue of the availability of insurance coverage, iianicly Syhron Trurzsilion Corp. v 

Securily Iris. o f Ih -qord ,  258 F3d 595 (7"' Cir. Z O O l ) ,  aiid Olin Corp. v Insurance Co. ofN.  Am., 

22 1 I73d 307 (2d Cir. ZOOO), both of which arc rcferenced i n  C.'m Ed, 98 NY2d at 221, but neithcr 

of which was explicitly relied upon. Syhr-oil licld thal periods of time in which tlic policylioldcr 

was sell'-insured for asbestos-related liability are to be included in calculating the time subject lo 

the risk (258 F.3d at 599, 600). L5''hron also noted that tlic insurer should not be responsible for 

paying extra Por years when the insured chose not to be covered based OII the high price or  

coverage (Id.). In contrast, Olin held that the inyiliry is not into the rcasonableiiess of the 

policyholder's dccision not to acquire insirmncc, but on whether insurance was generally 

available (221 F.3d at 320). 

T-Tcrc, Brooklyn Uiiioii claims 11ircc periods of time when it was not iiisured for pollution 

coverage. However, from I971 -1982, tlic New York State Legislatur-c required lliat all liability 

iiisuraiice policjcs cxclude suddcn and accidental pollution (see, Loiicioii Memo of1,aw at 15), ;I 

[act Brooklyn Union does not dispute. Givcn this, Brooklyn [Jnioii has not established a iiecd for 

defendants' witness to testify concerning policies written fi-om 1971 -1 ~ 2 . ~  

'The London dcrcndants suggcst that Ht-ooklyn IJnion can deterniilic througli ail cxpei-t 

when liability covei-agc Tor cnvironnicntal property damage clainis was gciicrally available, as j t 

7At lcast one coui-t case has licld that because of the legislature's action in shilling the 
burden to the pollulers, the period boiii 1971-1982 cannot be excluded €roiii the allocation (SCE,  

hpiscopa Aff. Ex, G, LKLCCI v Alliaizz, 6057 15/97, Dec. & Ord., 12/24/03 at 8 [Gammeiman, J . I ) ,  

9 

[* 10 ]



is allegedly a matter of historical fact (London Mcnio of Law at 14).R However, thc courl agrees 

with plaintiff‘ that the hi idon defendants are thc best source of inl’ornialion as to what kinds or  

insurance were available and sold during the disputed pcriods. Noiiethcless, as coiicciiis the 

remaining two categorics for which plaintiff seeks to coiiipcl coverage iiiibrmation, givcri that 

plaintiKis a New York-bascd company and the MGP citcs are all in New York, the court agrees 

that thc dcmands a-e ovei-ly broad in requesting infomation conceniiiig policies sold in tlic 

IJnited States rather lhari in Ncw York. ‘l’her-c is no appai-ent basis for argirii~g that there is any 

rclevancy in what insurance was available in other states. hcwrciiiigly, plaintiffs clcmand for a 

witness to tcstify concerning the sale of iiisuraiicc policies covering third- pal-ty propcrty damage 

claims prior to 1939 is limited to salcs in New York State. Similarly, information conccrning the 

salcs of liability policies after 1986 that did not contain pollution exclusions is limileci lo Ncw 

York State (Not. ol:Mot. Ex. G, Not. of Dep. 1111 8-1.0). Tn addition, therc is no reason why 

iridiviciual policyholders’ jdciitities should hc divulged or the actual amount of coverage sold.9 

The Loiidon dcfendarits arc directed to produce a witness, within sixty (60) days of service of a 

copy of this dccision and order with nolice or cntry thereof, who is competent to tcstify 

R?’he London defendants note that Coil Ed v Allstntc states that Con Edison had becii 
issued geiieral liability policics beginning in 1936 (98 NY2d at 2 15). Thcy further note the 
existence of expert tcstiiiiony in othcr similar litigation, namely the report o i  Janics Marshall, Jr., 
subinittcd in LILCU v Alliunz. which states that tlic New York State Lcgislaturc amcnded the law 
in 1922 lo allow insurei-s to offer general property damagc liability insurance, and that the firs1 
coriiprehensivc general liability policy, apparenlly in tlic United States, was first clraltcd in 1940 
(Apiscopa AK Ex. F, Report of James Marshall, Jr. at 18). 

The parties arc reminded that cerlain o r  this infonilation may be confiderilia1 proprictary V 

iii Ibmialion, and plaintiff is aware that the Protective Order signed by the parlies eiisiircs that any 
information thus disclosed is protected from geiieral dissemination (Brooklyn Union Meino of 
Law at 2 1-22). 
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concerning tlic sales of insurance policics covering third-party property dainagc claims prior to 

1934 in Ncw York State, and the sales of liability policies after 19% in New York Slate that did 

not contain polliition exclusions. 

3. Dcfcndanls’ Historical Knowlcdge of MGP Site Risks 

Tncluded among thc topics orplaintiff s noticcs for deposition are thosc which seek to 

leaiii what knvwledgc the London dcfendants bad concerning the enviromnciital problcms 

associated with MGP sites. Defendants objcct to providing a witness on the ground of relevance, 

and also on the ground that the demands are vaguc, overly broad arid burdcnsome. Tlicy argue 

that bccause plaintiff bears the burden of proving that thc environincntal pollution at the ron-ner 

MGP sites is Ihc result of am accident or occurreiicc, and that insurance policies usually requirc a 

fortuitous cvent,” tlic issue is what plaintjrr‘kncw about thc problems at the sites, no1 what the 

insurers kncw (London Memo oCLaw at 16-1 7, citing Con Ed v Allslatc, 98 NY2d at 220). They 

firrthcr argue that cven if they were awarc of environ~nental iisks relating to the disposal of MGP 

wastes, it docs no1 mean they were aware that plaintiffwas improperly disposing the wastcs, nor 

cxciise plaintiff from iritentionally polluting the environment (London Memo of Law at 17). 

l’laintiff argues that the dcfendants arc likely to argue that it was wjdcly known during thc 

years whcn the MGP sites wcrc in operation lliat tlicy caused cnvirormcntal hmn, thal plaintiff 

kncw this [act and Iliercrbre irilendcd the hams  the MGPs caused (Brooklyn IJnioii Rcply Menio 

“Thc “requirerncnt of a fortuitous loss is a riccessary clement of insuraiicc policics based 
on cither an ‘accident’ or ‘occirn-cnce.’ Tlic insured lias the initial burden of proving that tlic 
damagc was the rcsult of an ‘accident’ or ‘occurrelice’ to cstablish coverage where it would not 
otherwise cxisl. . . . Once covcrage is cstahIished, the insurcr bears thc burden of proving that an 
exclusion applics.” (Con Rrl v Alls/ute, 98 NY2d at 220, citation oiiiitted). 
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at 9)- It argucs lhat it must prove Ihc negative, ~ e . ,  that while it opcrated the MGPs, it was not 

aware that it was causing eriviroiinicntal property damage (Brooklyn Uriioii Mcnio of Law at 22). 

It coiitciids that it is entitled to show that the insurance conipanics insuring utility conipanies 

with MGP sites were also knowledgeable about tlic plant operatioiis arid although experts in 

assessing risks, did not identiry the eiiviroriniental hai-ins resulting fioiii the plants’ opcrations 

(Brooklyn Union Meino of Law at 23; Brooklyn LJnion Reply Mcino at 9). Plaintiff tliercfore 

moves to compel dcfcridants to provide inibrmation as to what they knew about the operation of 

MGP sites and what conclusions they did or did not draw concerning tlic enviroumciital impact 

of those operations, including the issue of “loss control” (Brooklyn IJnioii Memo of Law a1 23). 

It concedes that tlie knowledgc of the insurers is not, jii m d  of itselr, sufficient [or it to prevail at 

trial on the question of intcntionality, but reasonably argues that such inhimation can liclp c l a d y  

thc issues for trial (Brooklyn Union Rcply Meino at 10). 

CPLII 3 I01 allows “full disclosurc of all niattcr iiiaterial and necessary in the prosccution 

or defensc of an action, regardlcss of the burden of prooI” (VPLK 3 101 [a]). The stalute is 

liberally construed so as lo givc effect to the strong policy Ijvoring full disclosure (Sluhakis v 

Drizirr, 107 AD2d 45, 46 [ l”  Dcpt. 19851). The words “malerial and necessary” are to lie 

inteiprcted liberally to reqiiirc disclosure of facts which will help preparc for trial by “sharpening 

the issucs and reducing delay and prolixity” (Allen v CrowcJl/-(’o//ier Pub. Co., 21 NY2d 403, 

406 [ 19681). Here, whcre it appears that potential issucs before the trier offact will include tlic 

question ol: when it bccanie undcrstood that MPGs cause pollution damagc, and whcn Brooklyn 

lJnioii knew or should havc known that damagc was likely to occiir or had occurred, plaintiff 

should be permitted to inyuirc into ckfcndant’s knowledge. 
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Plaintiffs 2004 notice of deposition demands a witness to tcstify coiiccrning the London 

defendaiits' loss control practices from 1938-1 966," the loss control practiccs as C O D C C ~ I S  the 

MGP sjtcs at issue jii this litigation, and the dekndants' luiowlcdge in the ycars 1938-1 966 of 

environmental harm xising out of MGP sitcs (Not. of Mot. Ex. I, Not. of Dep. 71 2-4). It also 

requests a witness who can testify to affiliatj.ons or rneinbersliips in iiisuraiice industry 

associations h111 the 1840's to the 1'360's which would liavc a.ddressed insurance issues relating 

to M.GPs (Not. of.Mot. 'I'esslcr Aff. 11 20). 

Thc Loridon defkiidants argue that as concenis the topic of loss control practices, tlic 

scope should he nairowed to focus solcly on loss coiitrol practices as concenis tlic MGP sites at 

issue, rather than on thcir practices in  general horn 19313-1966 (London Memo of Law at 17). 

PlaiiitifT apparently hopes to counter argurrieiits th.at it intentionally allowed the MPG sj.tes to 

pollute the environment, by showing that the st.ate of knowledge at the time was such that iicither 

it nor the insurers iindcrstood the risks of harm (Brooklyn Uiiiori Memo i i i  Reply at 9). HOW~VCI-,  

it is uiiclear what relevancy thc teslimoiiy concerning loss control pcrhining to other typcs of 

risks would have in this litigation. Therefox, the Loiidoii defendants arc directed to comply 

with plaintiffs demand to the extent that they shall providc a witness, within sixty (60) days 0 . T  

selvicc of a copy of this decision and ordcr with notice of entry thereof, who can testify to theii- 

loss control practi.ccs pcrtaining to all MPG sites from 1938-1966, and to the MPG sites at issue 

in this litigation, as well as to their knowledge in  the years 1938-1066 Of ciivii-oiimcrital hann 

"Plairitiff explains that loss control rercrs to investigative acljvity undertakcn by a13 
insuraiicc company to assess the extent of a particular type of  risk (Brooklyn linioii Mcmo of 
Law at 23, citing various articlcs). 
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arising from MGP sites. 

Filially, as concenis plaintifrs demand for a witness competent to speak on atfiliations 

with or iiiembcrships in, h n i  the 1840s to tlic 1 9 6 0 ~ ~  iiisurance industry associatiom which 

would havc addressed insurance issues rclated. to niariufaclured gas plants (Not. of Mol-. ’I’esslcr 

A ff. 71 20), plaintiff has nail-owcd this demaiid horn the bi-oadcr, “[alriy affi.liation with, or 

membership in,  any insurance i~idiistry associalioii rrmm the 1840s to tlic 1960s” (Not. of Mot. 

Ex. T, 11 1 ). Defendants’ opposition papers do not explicitly address this prong of plainlirl’s 

motion, other than in their arguments as to why plaintilrs dcniands lor infonnation concerning 

defendants’ knowledge about cnviroimmital risks ol..MGP sites is irrelevant (Tmndon Memo of 

Law at 16-17). As plaintiffhas sufficiently iiarroweci tlic scope of its request, this brarich of its 

niolion to cornpel is g-antcd, and lhe London dereiidants are dil-cctcd to rnakc available a witness 

or witnesses, within sixty (60) days of service of a copy of this decision and order with notice of 

cntry thereol; who shall testify conceiiiing insurance industi:y affiliations which would have 

acldrcsscd insuraiicc issues related to MGPs. 

Century lndcniiiitv 

Plaintiff sccks to ~oiiipcl Century to prodiicc witnesscs competent to testicy 011 the 

availability o (insurance coveragc and on Century’s knowledge of the environmental risks posed 

by MGPs. Plainti Kf also seeks a witness to testiry concerning affiliations or ineinbcrships in 

industry associatiom that would have addressed insill-aiice issues rclating to MGPs. Plainti€[ 

served noticcs of deposition 011 Ccntury in 2002 and again in 2004 (Not. oTMot. Ex. F, H), to 

which Century complied iii part and otherwise objected by letters dated Scpteniber 5 ,  2002 and 

August 2, 2004 (Not. of Mot. Ex. J ,  K). The August 2, 2004 lcttcr indicated that Ccntury 

[* 15 ]



continued to object to designating a witness to testify about availability of iiisuraiicc, loss coiitrol 

and knowledge of MGP operations. According to plaintifl, Ccntury also objects to providing a 

witiicss concerning Ccntury’s affiliations with indiistiy associations (Not. of Mot. ‘I’esslcr Aff. 11 

20). 

1 .  Availability of lnsurancc 

For the sanic rcasons as discussed above concerning the Tmidon dehdai i ts ,  plaintill‘s 

iiiotion is granted to the extent that Centui-y is dirccted to providc a wilness, within sixty (60) 

days orscrvice of a copy of this decision and ordei- with notice of entry thereof, who shall testily 

about the salc of insurance policies covering third- party propcrty damage claims prior to 1939 in 

New York State, and sales of liability policies in New York State alter 1986 that did not contain 

pollution exclusions (Not. of Mot. Ex, G, Not. of llep. 17 8-10>, and is othcnvise denicd. As 

discussed above, the court sces no reason why individual policyholders’ idelltities nccd to be 

divulgcd or the actual amount of coverage sold, and the partics are remindcd that certain of this 

iiiforniatioii may be coiiiidcntial proprictary information, and plaintiff is aware that the Protective 

Order ensures that the infoilnation discloscd is protected from general dissemination (Brooklyii 

Union Memo ofLaw at 21-22). 

2. Century’s kiowledgc of MPG Sitc Risks 

Siiiiilarly to tbc London dcfcndmls, Ccntury argues that because plaintiffs burden of 

proof is to cstablish tlic existericc of an accidciit or occm-ciicc, il is plaintiffs luiowlcdge which 

is pnramount, riot the howledge oljts insurers (Ccntury Brief in Opp. at 8-9). Century furlher 

argues that eveii if it were truc that i ts  h s s  Control Dcparl~nent kiicw nothing about MGP risks, 

this would not 111ea11 that Brooklyn was also unaware of tlic risks and could satisfy its bui-deii of 
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proof. Century contcnds that plaintiff must offcr evidence that as a result of Century’s alleged 

lack ofknowledgc, it fdiled to take steps to prevent pollution, and tliat without this link bctwcen 

plainti Ti’s actions and what Century did or did not know, plaintiff should not be allowcd to 

conduct discovcry in these arcas. 

As notcd above, CPLR 3 101 allows bi-oad disclosure, “regardless of the bii.rdcn of proof.” 

Thcrc is nothing in the statutc to suggest that Brooklyn Union imst first “oKer evidence” o r a  

Fact prior to Ccntury’s being rcquired to disclose infomiation. It appcars that potcntial issues 

beroore thc trier of [act will be whcn it becrunc understood that MPGs causc pollu1ioii and when 

Brooklyn Union kncw or should have knowii that damage was likely to occur or had occimed. 

Here, Iiowcver, Century has recently provided a witness, Joscph J O ~ S O J I ,  iii rcsponse to 

plainlifl‘s dcniands for a witness to tcstify conccrning the underwriting orJ3rookly.i Union’s 

policies and loss control undertaken in  connection with those policies. Century contcnds that 

Jolmson was also qucstioned about Century’s affiliations wilh insurance industry orgaiiizations in 

thc 1940’s and 1.950’s, and loss control practices by Ccntury in tlic 1940’s and 1950’s, and that his 

testimony satisfies plaintiffs dciiiaiids (Century Brier j i i  Opp. at 10, citing Jolmson EBT, 

conlained in  Nalhansoii Aff. Ex. C). 

The exccrpts of Johnson’s testimony iiicludcd in the motion papers concern Johnsoii’s 

mcniory of the cxislerice of a loss control department at Ccntiiry which was periodically callcd 

upon by Johnson’s “spccial risks” depai-tincnt to invcstigate various risks potcntial1.y bcing 

undenvijttcn (N’atlianson AK Ex. C, Johnson EB‘I’ at 58, 66). Johnson statcd that 10 his 

knowledge and best recollcction, hc never saw any recornmeridations from thc loss control 

depaitnienl coiiccriiing eiivirormiental issues (Natlianson Aff. Ex. C, Johnson ERT at 70, 1 1 1 ). 
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He al.so was questioned concerning his knowledgc of various insurancc-related organizations 

(Nathanson AK Ex. C, Johnson BET at 107-1 09). I-’laiiitiKaargucs that because Johnson was not 

himself in thc loss control dcpartment, his teslimony is not sufficient to satisfy plaintiff‘s 

demands for a witness to tcstify concerning Ccntury’s loss control practiccs. Plaintiffs argument 

is unavailing except as coiicerns its demand Ibr tcstiniony concemiiig loss control as pertaining 

to MPGs and the MGPs at issue i i i  this litigation. A.ccoi-dingly, for the reasons stated above in 

tlic discussion ofthe London defendants, plaintiffs niolion i s  Zrantcd to the extciit that Century 

is directed to producc a witness, witliiii sixty (60) days of service of a copy of this decision and 

order with iioticc of cntry thereor, who shall testify conccrning Century’s loss control practices 

pel-taining to cill M.GP sitcs from 1938-1 966 and to the MPG sitcs at issue in this litig, ti t’ 1011. 

3. Lnsurmce Industry Affilialioiis 

Ceiituiy produced Joseph Johnson on August 10,  2004, who answered yucstions 

conccniiiig Century’s affiliations and memberships in insurance industry associations during thc 

1940’s and 1950’s (Nathaiison Aff. Ex C., Johnson JlHT at 107-09, 133). Although Johnson was 

riot designated as a witncss on this topic, plaintiff does not sufficiently argue that Ccritury did iiot 

meet its obligation with the Johnson deposilion, and accordingly, this branch of plaintiffs 

motion as coiicerns Ceiilury is dcnied as academic. 

It is 

ORDERED that plaintiffs niotion to compel production o r  a witnesses to testify 

concerning tlic particular topics is granted to the extent that the London defendants are dii-ectcd 

to produce a witness within sixty (60) days orthc service o r a  copy oft1ii.s dccision and order 

with notice of entry thereof, who shall testify coiiceming their undenviiting practices, as 
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discussed in the body of this dccision; and it i s  I'urthcr 

ORDERED that the London defcndants are to file with thc court, within lifiteai (1 5) days 

of sei-vice of a copy of this decision and order with notice of entry thereof, a signed and 

notarized copy o l  tlic Gary Bartlett affidavit, an unsigned copy o l  which is attached as l2xhibj.t E 

lo thc Apiscopa hffir-rnalion in Opposition; and it is hrtlicr 

ORDERED that the Lonclon dcfcndants are to product a witness, within sixty (60) days 

ofservicc of a copy of this decision and order with iioticc of entry thereor, who shall testify 

conccrniiig the sales orinsurance policies as discussed in the body olthis dccision; and it is 

further 

ORDERED that the London defendanls i11-e to producc a witness, within sixty (60) days 

o.Tscrvicc of a copy oPtliis decision and ordcr with notice of entry thcrcof, who shall testify 

conccrning their loss control practices pcrtaining to MGPs and the M'GPs at issuc, as well as to 

lheir knowlcdge of envi.ronmcnta1 harms, as discussed in the body orthis decision; and it is 

furlher 

ORDERED that the London defendants arc to produce a witness, within sixty ( 6 0 )  days 

of service of a copy ofthis decision arid order with iioticc of entry thereof, who shall testi Ijr 

concerning insurance industry affilialioiis as discussed in the body of this decjsim; and i l  is 

furlher 

ORDEIUD that Century is to provide a witness, within sixty (60) days of servicc of a 

copy of this dccision and order with notice o t cntry thereor, who shall testify concerning the sales 

of insurancc policies as discussed in the body of this decision; arid it is hrtlicr 

OIZDERED that Century is to producc a witness, sixty (60) days of servicc of a copy o f  
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this decision and order with notice of entry [hereor, who shall testify conccrning loss control 

practices perlairiing to MGPs rind the MGPs at issue, as discussed in the body of this decision. 

This conslilules Ihe dccision and order ol'tlic courl. 'lhe coiirt has mailed coui-tcsy copies 

to collllscl. yw./$ & < 

~- - _  D a1 ed : March 7, 2005 
Ncw York, New York J.S:C. 
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