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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PRFqEhiT. 
0604058/2003 PART 3’ 

ALACIXITY SERVICES LLC. 

GAB ROBINS NORTH AMERICA INC. 
INDEX NO. 6cl o d y 3  vs 

SEQ 4 

AMEND 

MOTION DATE 

MOTION SEQ. NO. 

MOTION CAL. NO. 

The following papers, numbered 1 to were read on this motion to/for 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ... 
Answering Affidavits - Exhibits 

- Replying Affidavlts 

Cross-Motion: 0 Yes rl No 

Upon the foregoing papers, it is. ordered that this motion 

PAPERS NUMBERED 

.-7 1 

:heck one: u FINAL DISPOSITION M I F I N A L  DISPOSITION 

Check if appropriate: Ll D O N O T P O S T  
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P l a i n t i f f ,  

-a y a in s ti - 

GAB ROl3TN.S NORTH AMERICA, INC., 

X 

Index No. 
6 0 4 0 5 8 / 0 3 

ne f e n d  a n t  . 

SHERRY KLEIN HEITLER, J.: 

P l a i n t i f f  Alacrity S e r v i c e s ,  LLC ( A l . a c r i t y )  moves, pur-suant  

1.c.j CPT,F: 5 3025, f o r  leave to amend il:s c o m p l a i n t .  By  o r d e r  of 

 hi :: court, date t i  O c t . o k ) e r  4, 2004, the  complaint was tii.smi s s e d  

wi 1.1-1 cost.s and d i s b u r - s w n e r i t s  t o  defendar.ilr. {.;AB Robins  N o r . i : t i  

America , I n c .  ( G A B )  ( P r i . o r  Dccisioi-1) . 

A 1 a r : r i  t .y  was the  p l i rchaser  of a. b u s i n e s s  called PTC-Net f r o m  

r-ion-part.y Project, T i m e  a n d  C o s t  ( P T C )  , E)TC-Net  used a n  

i r i t .crnet . -k ,ased program ( o f  Ltie samc name) l.o a d j u s t  property anc3 

cd:l;rial t.y i n s u r a n c e  c l . a J . m s ,  and t o  m a i n t . a i n  a net-work of  

~. . :oIi trac:tors to m a k e  repai rs t o  property a t  pr-ed.eter-mi.ncd charyes .  

L ~ e I e I i ( : j 3 n t  GAB i s  i r i  t.he business of a d j u s t i i n g  c l a i m . ?  f o r  

I 1.1 s 1.1 r e r s . 

On March 30, 2 0 0 0 ,  ETC and GAB caii tempor.anc:ously elit-ered 

i . n t o  a S e r m - i  ty P u r c h a s e  Agreement (the SP Aqreerrient.) , a n d  a 

, S t . l - d t e y i c .  Alliancc and P T C - N e t  User Agreement ( t h e  User 

Aqrcerrieint) ( c o l  l e c t i v e l y ,  [:he Aqreemer1t.s) . A s  parl .  of t.he SP 
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A y r - e e r r i e n t ,  GAB invest .ec3 $3 m i l l i o r - 1  i I 1  PTC, and a c q u i r e d  2';) 

(986.4016 shares) of PTC stock. T h c  Uscr Agreement had a t e r m  01 

t h r e e  ye(11-s d u r i n g  wh ich  GAB was t o  have e x c l u s i v e  u s c  of thc 

P ' T G N e I .  p r o g r a m  T o r -  [.he I.1-iird-part.y cl ~ j m s  a d j u s t i i - i y  market. .  

I n  A p r i l  of 2001, PTC r e s c i n d e d  Lhe User- A g r e e m e n t  clairnii-iq 

khdt . :  (T) GAB w d s  a t t e r r p t i i n g  t o  t i e - u p  t - h e  PTC-Nct system a n d  

kcep i . t  off t . h e  m a r l t c t . ;  and  ( i i)  GAB d i d  riot m a k e  any r e f e r r a l s  

t o  t)'l'C-I\lct. as i t  had promi:I;ed i n  t.he riey(1t.iat.i c:)ris  l e a d i n g  l i p  t.o 

the c o n c l u s i o n  01 tihe A g r e e m e n t s ,  Ilporl rescission by P T C ,  C;HB 

dcmandc!d t .hat .  i t s  i n v c s t m e n t  01 $ 3  m i l l i o n  under the re1 a t . e d  s r '  

A q r ~ ~ r r i e n t  h~ r e t u r n e d .  G A B ' S  demand was  d e n i c d .  

GAH f i l e d  a Dernand 1 o ~  A r b 1  t . ? - a t i  o n  with t h c  Aincric:an 

A r b i t . r d t . i c ) n  A s s o c i a t i o n  (AAA) on A u g u s t  -17, 2001 (AAA, No. 30 Y 

1131 00838 01 , or t h e  A r b i t r a t i o n )  s e e k i n g  t.he r - e s c i s s i o n  o1T the 

Aqreernent s ,arid the reCurn o f  t h c :  7 3 - r n i l l i o n  i n v e s t m e n t  . On March 

<.) / , 2 0 0 2 , P'l 'L a n d  Alacri Ly erit.ered i 1 i t . c  a L i t i g a t i o n  Ccint 1111 

Agrccmc'nt. ( L C A )  , wiCh GAB a s  the aclmowlcciqed t h i r d - p a r t y  

b e n e f i c i a r y ,  i n  whic:h t.1ley a g r c c d  t h d t  t h e  A r b i t r a L i o n  " w i l l  he 

m i  r-i (:i cj c? d 1 1-7 y e i t 11 e r pa I L y ] i 1-1 a ma 7-1 n e 7: t. n a c h i c' v c a ri (2 in t I y 13 f- ;i 

1 : ~ i - i a l  O L C ~ ~ L -  w i t h  [.he eI Iec t .  o f  ?-e5 adi i . zd ica t .a ,  " arid that t h e  LC'A 

W O U I  c'i qovern the s h a r i r i q  of c o s t s ,  exper i ses ,  1 osse?s, aiid 

rei:ovEtrj es relatcd t o  t h c  A r b i t r a h i n r - i .  A d e l r n a r i  A f f .  , T,CA, 

F, :.: ti i 1.1 i t. 1 R , a t. 11. . 

B y  l e t t e r  o f  A u < ~ u s L  29, 2002, the < 3 r b i t . r a t o r  awarded G A P  7.3 

1 
L 
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F r a 1.1 d u 1 e 11 t. I n du c e m e  n t 

In t .he  P r i o r  Decision, A 1 a c r i t . y '  .s c1 .a im fo r  f r -a i . idu len t  

st.atei1ic:rnt.s a s  t.o whaL w i l l  be done in t h c  f u t . u r c  a r c  n o t  

a c t . i  onablc as f r a u d .  " B r o w n  v J,oc:kwood, 76 A U 2 d  ' i 2 1 ,  '731 (P' 

Dept 1980) (~:: iI .at_i .ons o m i t t e c i )  . 
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represer-it.a t i i o n s  r iot  c o n t a i n e d  t h e r e i n ,  a c l a i m  j r i  j -raud based (01-1 

alleyed r e p r e s e n t a t i o n s  n o t  i n c o r p o r a t e d  i n t . o  t h e  c o n t r a c t  may he 

h i ~ r r e d .  See Goldhe rq  v KZ ‘ / 2 ” ” ,  111 A D 2 d  525, 527 ( l s A -  D e p t .  

lcJ91);  37 A I K ~  J u r  2d, Fraud arid D e c e i L  5 325. See a l s o  

M ~ i n u t a c t u r c r s  Hanover T~: i . i s t  Co. V .  Yanakas ,  7 F..3tl 3 1 0 ,  31.5 (2 ’ 

(T’ i 7-  1 3 9 3 i . 

In t h i s  regard, b o t h  the SP arid t h e  User Ayreemcnt .  p r o v i d c  

thciL Lhey  a ~ e  the eriLire LigIeemeri!. arnoiiy ILhe parLie:; and 

nqrccmc!nt ,  Adc lman  Aff . , Exh.  1, a t  3 6 ;  User A g r e e m e n t ,  A d e l m a r - i  

A f t  . , Exh .  1, a t  6 2 .  ThereIore ,  A l a c r - i ! . y ’ s  (:1 a im f o L  I r a ~ I t l u l  el-it. 

w i t h o u t  a n y  e x c u s e  o r  j u s L i f i c : a t . i a n ,  ( 4 )  b y  an  ac t .  or s e r i e s  of 
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criLise of action i s  that p l a  j . n t . i I 1  sullI-ered s p e c i f i c  a n d  

rncasurclble loss, which  r e q u i r e s  an  allcqat i o n  o f  s p e c i a l  

13 a1113 ge s , ' I  F r - e i h o f e r  v Tiearst Corp .  , 65 N Y 2 d  13.5, 1 4 2 - 1 4 3  (19135) 

( c - i t a t i o n s  o m i t t e d )  . 

t.(-)rt. a s  t .hc secor-id cause o i  action i s  reject .ed 

I r h i - :  a 1  1 c q a t . i o n s  arc not .  s o  bare 2.5 t o  call f o r  d e n i a l  o f  l e a v e  t o  

7 
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Tiit-erference w i  t.h pre-canCractua1 r e l a t . i o n s  i s  a c 2 t . i  o n a h l e  \ \  

[.he iicL.ioris of t h e  d e f e n d a n t  i f  t h c  d e f e n d a n t . ’  s so le  purpose is 

t.c, darnaye t.lie p l a i n L . i f 1  or if- t he  means c m p l o y e d  t o  i n d u c e  

f o r  GAB’S w r o n g f u l  and ma1ic : ious  s t a t c i n e n t s ,  i t  w o u l d  be 

Thc LCA p r o v i d e s  t h a t  
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and iil is o t -he rwise  denicd: 

d a y s  o f  t h e  daie 01 t - k i i s  o r d e r ;  a n d  i.t. i s  f u r t h e r  

O R D E R E D  that the de1endan t  s h a l l  h a v e  20 d a y s  from the d a t c  

rr)f s ;a ic i  s e r v i c e  I:o se rve  a n  a n s w c r  t o  t h e  amcndcd c n m p l c l i n t .  

T h i  s shall c o n s t i t u t e  1.he derision arid order- of the co1.1rt 

7 
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1. 1J.S.C. 
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