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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY CF NEW YORK: IAS PART 30

_________________________________________ X
ALACRITY SERVICES, LLC,
Plaintiff,
-against- Index No.
604058/03
GCAR ROBINS NORTH AMERICA, INC.,
Defendant.
__________________________________________ X

SHERRY KLEIN HEITLER, J.:

Flaintiff Alacrity Services, LLC (Alacrity) moves, pursuant
Lo CPLR § 3025, for leave to amend its complaint. By order of
Lhis court, dated October 4, 2004, the complaint was dismissed
with costs and disbursements o defendant GAB Robins North
America, Inc. (GAB) (Prior Dccision).

Alacrity was the purchaser of a business called PTC-Net from
non-party Project, Time and Cost (PTC). PTC-Net used an
internet~based program (of Lhe samc name) Lo adjust property and
cazualty insurance claims, and to maintain a network of
contractors to make repairs Co property at predetermined charges.
Delendant GAB 1s In the business of adjusting claims ftor
insurers.

On March 30, 2000, PTC and GAB contemporancously entered
into a Security Purchase Agreement (the 3P Agreement), and a
Strateglic Alliance and PTC-Net User Agreement (the User

Ngreement) (collectively, Lhe Agreements). As parl of the 3P
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Agreement, GAB invested $3 million in PTC, and acquircd 2%
(986.4016 shares) of DPTC steock. The Uscr Agreement had a term of
three years during which GAB was to have exclusive usc of the
PTC-Nel program for Lhe Lhird-party claims adjusting market.

In April of 2001, PTC rescinded Lhe User Agreement claliming
Lhat: (T) GAB was attempting to tie-up the PTC-Nct system and
keep 1t off the market; and (ii) GAB did not make any referrals
to PLIC-Nct as 1t had promised in the negotiations leading up to
the conclusion ol the Agreements. Upon rcscission by PTC, GAB
demanded that its investment of $3 million under the related SP
Agreement be returned. GAB’s demand was denied.

GAB filed a Demand for Arbitration with the Amcrican
Arbitration Association (ARA) on August 17, 2001 (ARA, No. 30 Y
181 00838 01, or the Arbitration) seeking the rescission of the
Agreements and the return of the $3-million investment. On March
27, 2002, PIC and Alacrity entered into a Litigation Control
Agrcecment (LCA), wilh GAB as the acknowledged third-party
beneficiary, in which they agrecd that the Arbitration “wlill be
managed [by elither parly] i a manner to achicve an cntry of a

final order wilh the elfect of res adiudicata,” and that the LCA

would govern the sharing of costs, expenses, loszsses, and
recoveries relatced to the Arbitration. Adelman AfTf., T.CA,
Fehibit 18, at 1.

By letter of August 29, 2002, the arbitrator awarded GAR $3

R
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million in exchange for the return of the shares of class B
common stock of PTC, and denied all of PTC’'s counterclaims. The
arbitration award was confirmed, with costs to CAB, by order of
Septempber 25, 2002 issued by United States District Court,

Northern District ol Georgia, Allanta Division (Preoiject Time &

Cosl, lnc. v GAB Robins N. Am., lnc¢., Civil Action File No. 1:01-

CV-2453-WRH) .

Nacrity seeks to amend its previously-dismissed complaint
to include a cause of action for tortious interference with
prospeclive business relatlions, and has revised its pleadings ol
Lhe remaining causes of actlon Lo rectify faults that caused Lhe
complaint to be dismissed.

Leave to amend a pleadingvshall be [reely grantled, absent
prejudice or surprise resulting from the delay. CPLR 3025(b);

Crimming Contr. Co. v City of New York, 74 NY2d 166 (1989).

However, 1f thc proposced claim patently lacks meril, amendment of
a pleading to assert that claim would serve no purpose but to
necdlessly complicate discovery and trial. Id., 74 NY2d at 170.
Thus, in order "to conserve judicial resources, an examination of
the proposcd amendment i1s warranted, and leave to amend should be
deniad when the proposed pleading is palpably insulficienl as a

matter of law." Ancrum v $t. Barnabas Hosp., 301 AD2d 474, 475

(15l Dept. 2003) (citations omitted).




Fraudulent Inducement

In the Prior Decision, Alacrity’s claim for fraudulent
inducement was dismissed for failure Lo slate a claim upon which
relief can be granted. The complaint lacked the specificity
required under CPLR & 3013 or CPLR & 3016, and the complaint
failed to allege facts indicating a present intent of GAB nol Lo
honor 1tz obligations al Lhe time ol signing of the Agreemenls.
Most importantly, the 5P Agreemenl and the User Agreemenl bholh
indicate that the parties did not rely on oral representalions or
warranties not containced in the Agreements.

Tho Prior Decision noted Lhal Lo maintain a claim for
fraudulenl iInducement, Nlacrity must allege facts tending to show
that CAB made a false representation of a material fact, with
scleonter, and that PTC-Net justifiably reliced upon that

representation to its detriment. Channel Master Corp. v

Aluminium Ltd. Sales, lnc., 4 NYZd 403 (1958).

AlLhough Alacrity now proposes Lo name bthe party that made
alleged promises to Alacrity, “[i]lt 18 [still] the gencral rule
that fraud cannot be predicated upon statcments which are
promissory in naturc at the time they are made and which relate
Lo futurc actlons or conduct. Merc unfulfilled promissory
statements as to whal will be done in the future are not

actionable as fraud.” Brown v Lockwood, 76 ADZd /21, 731 (2

Dept 1980) (cilations omitted).
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Nacrity makes repeated reference to an alleged promise by
GAR representatives that they could give claims to Alacrity
immediately, and Alacrity avers that they referred to those
claims as “low hanging fruit.” This statement, 1f made, 13
purely promissory in naturc; indecd, “low hanging fruit” remains
un-plucked. To the extent that this “fruit” was part of the
consideration for entering the Agrcemcnts, 1t was up to
Alacrily’s predecessor Lo memorialize it.

In addition, the proposed amendment offcrs no prool of
jusLifiable reliance. Alacrity claims that it entcred into the
SP and User Agreements with the purpose of obtaining clalms
referrals from GAR. However, a businegs may not rely on purely
oral representations relating to the primary purpose of a
conlLractl. “As a matter of law, a sophisticated plainliff cannot
cstablish that it enlered into an arm’s length transaction in
Justifiabhle reliance on alleged misrepresentations i1if that
plaintiff failed Lo make use of the means of verificatlion (Lhat

were avallable to it.” Valassis Communications, Inc. v Woimer,

304 AD2d 448, 449 (1° Dept 2003) (citation omitted); see also

Marine Midland Bank, N.A. v Greecn, 261 AD2d 340, 341 (1999)

(cltalion omibted).
Moreover, as noted in the Prior Decision, and arqued,
lronically, by PTC in the Arbitration (see Adelman Aff., Exh. §,

al B-9), where a contract disclaims reliance upon any

in
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representations not contained therein, a claim in fraud based on
alleged representations not incorporated into the contract may be

parred. See Goldberg v Ky /2" 171 AD2d 525, 527 (1% Dept

1991); 37 Am Jur 2d, Fraud and Deceil § 325. See also

Manufacturcrs Hanover Trust Co. V. Yanakas, 7 F.3d 310, 315 (2

Cir 1993).

In this regard, both the 5P and the User Agreement provide
Lhal Lhey are the enlire agreemenl among Lhe parties and
supersede all prior and contemporaneous arrangements. See 5P
Agreement, Adelman Aff., Exh. 1, at 36; User Agreement, Adelman
ALL., Exh. 1, at o6Z. Therefore, Alacrily’s «claim for [raudulent
inducement 1s lmproperly based upon alleged promissory
obligations made prior to signing the Aqréements. As the
Agreements thomselves indicate thal the parlies are nol relying
on any other oral representalions or warranties, Alacrity’s claim
for fraudulent inducement remains insufficient and the motion for
leave to amend that cause of action is denicd.

Prima Facie Tort

The Prior Decision dismissed Lhe cause of action [or prima
facle lLort for failure to statc a claim. “The requisitc clcoments
ol & cause of action for prima facic tort are (1) the intcocntional
intfliction of harm, (2) which results in special damages, (3)
wilthout any excuse or justification, (4) by an act or series of

aclts which would otherwise be lawful. A critical element of Lhe
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cause of action is that plaintiff{ suflflered specific and
measurable loszs, which requires an allegation of special

damages.” TIFreihofer v learst Corp., 65 NY2d 135, 142-143 (1985)

(citations omitted) .
Here, Alacrily has amended ils complaint to state that CAB,
In Lhe midslk of negotiations with 354G, a Connecticul inveslment
business
made untrue adverse statements aboul PTC and lLhe nature
and capabilities of PTC-Net and of Lhe financial
prospects of PTC and falsely impugned the integrity and
characler ol PTC’s management. Tmmediately after GAR’ s
talk with 5&C, S&C terminaled Lhe discussions with
Alacrity and refused to procccd further with the
investment.
1The admonition of the Prior Decision, that the claim of

prima faclc tort is not a subslilulbe Tor existing torts (Knapp

Enagraving Co. v Keystono Photo Engraving Corp., 1 AD2d 170, 172

(1" Dcpt 1956]), has not been addressed by the amcndment. The
proposed amendment to include a cause of action for prima facie
Tort as the second cause of action iz rejected.

Tortious Interfercnce with Prospecllive Business Relations

Alacrity’s repeated conclusory assertions that GABR intended
to harm Alacrity are also not clearly, without more, sulllicient
to sustain the newly-proposed third cause of action for tortious
interlerence wilh prospective business relations. Noncthelaoss,
on a motion for leave Lo amend, which is to be freely granted,

the allegations are not so bare as to call for denial of leave to
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amend.

“Tnterference with pre-conlractual relations 1s actionable
in New York when a conltracl would have been centered into bul [or
Lhe acllions of the defendant if the defendant’s sole purpose i1s
t.o damage the plainlLiff or L1f the means cmployed to induce
Lermination of the relallonship are dishonest, unfair or

otherwise improper.” Harden, S.P.A. v Commodore Flecs., Ltd., 90

ADZd 733, 734 (17 Dept 1982). Although Alacrily has submilled
no proofs from 5&G that 8&G would have invested in Alacrity but
for GAB's wrongful and malicious statcments, 1t would be
precipilous to disallow Lhe cause of acltion on this basis alone.
The court notes, however, that proof of 35&G's intent to 1nvest 1n
Alacrity bul for the interference of GAB must eventually be
adduced.

Declaratory Judgment

The proposed fourth cause ol aclion, [or a declaratory

Sudgment that Alacrity 1s only responsible for 50% of any

pavments made by PTC above a $5100,000-loss threshold in

connecllion with the 3 million GAB-PIC arbitration award, is
deficient on its face. There is nothing whatsoever in the LCA
that glves credence Lo such an interpretation.

The LCA provides that

PIC shall be [sic] bear and be responsible for, and

reimburse to Alacrity, as the case may be, all Tosses

up Lo $100,000 (the “Moss Threshold”). Therealter,
cach Party shall bear and be responsible [or, and shall
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reimburse the olher Party, as the case may be, all

Losses in excess of the Loss Threshold in proportion to

their respective Participation Percentages.
Adelman Affirmation, LCA, Exhibit 18, § 2.

Clearly then, the LCA, at minimum, contemplates a situation
whero Alacrity shall bear and be responsible for all Tosses in
cwcess of the Loss Threshold in proporlion Lo 1its Participation
Percentage (defined in the LCA as 50%). Alacrity simply states

Lhal “"PTC 1s in bankruptcy and has madec no payments to GAB, and,

accordingly, Alacrity owes nothing under the LCA.” There 1s no

referencse anywhere in the LCA - despile Alacrity’s suggestion to
Lhe contrary - as to which parly musl pay CGAB first. Scarching

Lhe record, the courl [inds Lhe asserlion baseless.

Nowever, this does not automatically mean that-ﬂ]acrity s
responsible for 50% of Lhe total losses. The T.CA clearly
ascribes the first $100,000 of any losses fto PTC. After 5100,000
i3 deducted from Lhe amount awarded in Lhe Arbitration, Lhe LCA
makes Alacrity responsible lor 50% of the remaining amount.

The olher branch of the fourth cause of action, reguesting a
declaration that Lhe “spin-ofll of the PTC-Net business to
Alacrity and Lhe exchange of shares of Alacrity for PTC hybrid
debt eguily and the NOL was not a fraudulent conveyance” 1s
denied. Mrast, GAR has made no such claim or motion in this

court. VA declaratory judgment may bhe warranted under CPLR 3001

i1l il becomes neceszary Lo declare the rights and legal relallions
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of tho parties as to a justiciable controversy.” Drexel Burnham

Lamberl Group, Tnc. v Vigilant Ins. Co., 157 Misc 2d 198, 203-201

{Sup Ct, NY County 1993). There has been no fraudulent-
conveyvance claim made here.

Moreover, Alacrity claims that the fraudulenl-conveyance
allegation was made in a securities suit filed in Georgia. Ergo,
the matter 1s the subject of another law suit, and it would be
improper Tor this court to declarc the respective rights of tho
litigantz in that law suit. See e.q. CPLR 32211(a) (4) (a cause of
action may be dismissed 1f 1t 1s the subject of another pending
action between the same parties in a courl of any state).

A declaratory judgment “is dcsignated to clarify present or
prospéctive obligations, to resolve uncerlainty as to a course of
zclion to be taken. The objective is primarily 1o still
speculation as to an appropriate course of future conduct,
without incurring the penalllies of a present misstep.” Drexcol

c

Burnham Lamberl Group, Inc. v Vigilant Ins. Co., 157 Misc 2d at

204. Alacrily has not demonstrated any purpose f[or a declaralory
Judgment addressing GAB's claims in another jJurisdiction.
Accordingly, it 1=z hereby,
ORDERFD Lhat the motion of Alacrity Services, LLC, pursuant
Lo CPTR § 3025, for leave Lo amend its complaint 1s granted to
the extent that leave shall be granted to bring a cause of acllon

ftor tortious interference with prospective busincss relations,

10
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and it 13 otherwise denicd;

ORDERFED that the amended complaint is to be served within 20
days of the dale of this order; and it 1s further

ORDERED that the delendant shall have 20 days from the datc
of sald service Lo serve an answer to the amended complaint.

This shall constitute the decision and order of the court.

DATED: February / , 2005

/  SHERRY 7LEI1(I HETTLER
[

J.s.C.
e D
c‘-‘*\" ‘ i
gt f)(\(\c\

11




