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lndcx No. 601 566/04 

-against- 

SCIIULTE ROTT-1 & ZABEL LLP, MARC 
WEINGARTEN, TIAKRY S. DAVIS and 
AT,AN CIJLINGMAN, 

Deliridant Alan Clingman, in this inotioii sequence 001, moves lor an ordcr pursuant 

to C'PI ,R 321 1 (a) (51, granting his motion 10 dismiss tlic complaint on the ground that the 

action is barrcd by [he stalule of frauds. For the li)llowing rcasoiis, the Inolion is granted to 

thc cxteiit ol clismissing the first cause o l  action, and is otherwise denied. 

Plairitilf Brin McCagg (McCagg) seeks damagcs against defendant Alan Clingman 

(CI ingnian) for breach 01' conlract, brcacli of f3duciary duty, and common-law h u d  in 

connection with a failed start-up business. Plaintiff also seeks damagcs against the 

dcfcndanl law Grm and two of its partncrs. Only defendant Clingman has movcd lo dismiss. 

In August 2002, dekndant Clingman was terminated as chief executivc officer of 

Marquis Jel Partners, Inc. (Marquis). Cliiiginan was a lounder of Marquis, which sold 

charters on non-commcrcial jet airplancs to mostly corporate customers. At the tiiiic of his 

lermiriation, CI ingman owncd approxiiiiately 12% of the comnion stock of Marquis, which 
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he retained. I I C  had not entered into any non-compete a.greenieiit with Marquis at the time 

of his termination. 

Both Clingman and McCagg are sophisticated busj.ncssmcn who have served in senior 

cxeculive positions. Each has launched several businesses in his carccr, sonie successh~l and 

sonic not. Clingman now works i i i  a field unrelated to aviation. 

In Novcmbcr 2002, Clingman invited plaintiff to attend a meeting with him in F1orid.a 

with a company called Flcxjct/Rombardier. They met with senior management and explored 

lhe possibility of starling a business that ~ v o u l d  ulilize jets manufacturcd by Bornbardier lo 

compete with Marquis in the fractional .jet ownership business. ‘1,’lic Clearjets venture 

pi:oposcd to have a conipetilive advantage over Marquis by o k r i n g  the use ofjct airplanes 

in smaller blocks of time. 

According to thc complaint, on Deccmbcr 9, 2002, McCagg and Clingman agreed to 

launch Clearjets as ajoint ventu.re. On Dcccmber 17,2002, Clcarjcts, Inc., was incoiporatcd 

under the laws orDelaware, with Clingman owning 60%) ol‘the s h a m  and McCagg owning 

40% 01‘ the stock. The complaint allcges that Clinginan was l o  be chairman and chief 

executive officer ofthe corporation, while McCagg was to scrvc as president, and also that 

Clingman was lo be “managing partner oftlie venture.” Tlic coiiiplainl alleges that Clearjets 

rented office space in Manhallan, hired a staff oi‘hu.r, including a general counsel and a vice- 

prcsident Ibr busincss dcvelopmcnt, and developcd a business plan, which it used to solicit 

investors. 

Whilc drafts of proposed agreements between McCagg and Clingman have been 

subrnittcd, the only exccuted agrccnient before thc court is a Lettcr of Agreement, dated 

2 

[* 3 ]



January I ,  2003, which refers to both Clingman and McCagg as “partners,” in which each 

agreed “to contribute the lractional private jet business into a mutually owned I l l  .C,” which 

is not iiamed in the agreement, and provides that each will contribute his pro rata share to 

expenses. That agreement provides that both “partners” agree to work full-timc for the T.,LC: 

and contri butt: their bcst efforts to dcvclop the fractional jet charter busincss. 

I;or reasons that are disputed, negotiations with FlcxjctA3onibardier did not result in 

a contract. Clingnian states in  his affidavit that lie decided in March 2003 that Clearjets was 

“going iiowhcrc,” and that Honibardier would never sign the agreement with Clearjets. At 

lhal time, Rombardier was negotiating with Delta Air  for a s h i l a r  arrangement that was 

ultiriiately cxccutcd. Clingman also states that lie did not wai t  to continue working with 

McClagg because of disputcs over expenses and his view that McCagg was distracted by 

matrimonial problems. ‘I’hus, in March 2003, while Clinginan was apparently still chief 

cxccutive ofiicer of Clearjets, Inc., he engaged in negotiations with Marquis for Marquis to 

repurchasc his sharcs in Marquis. 0 1 1  April 8, 2003, according to Clingman’s reply 

alfidavit, he sold his sharcs in Marquis back to thc company at $.85 per share, for a total 

payment of $3,157,5 12. A document annexed to that affidavit shows such a salc, but does 

not idcntifj tlic scllcr. 

Clingman acknowledges in his reply affidavit that hc subscqucntly cntcrcd into an 

agrccmcnt not to compete with Marquis. The submissions do riot iricludc a copy of this 

agreement not tu compete; nor is thc court advised of the date of this agreement. In his 

vcrificd answer, Clingman had denied entering into a non-competition agreement with 

Marquis, and acknowledged it, according to McCagg, only after its existence was revealed 
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i n  papers filed by the Schulte defendants. 

‘I’he complaint contains five causes of action against (71ingrnati. The first charges 

breach of a claimed oral partnership agreement by Clingnian selling his shares back to 

Marquis and entering into a non-compete agreenicnt. The second cause 01‘ action charges 

breach oi‘liduciary duty allegedly owcd to McC‘agg by the samc actions. Thc third cause 

of action charges 17iisreprescntation a~id coininon-law h u d  based on the allegation that 

Clingman orally represcntcd to McCagg that he had ‘‘no intenlion” of selling his stock back 

l o  Marquis, and that C l i n p a n  fi.audulciitly induced McCagg to become a joint venturer as 

part o ra  scheme to use Clearjets as  a ruse and a lever or a “’l’ro.iaan horse” l o  induce Marquis 

to buy back C‘lingrnaii’s shares. It charges that as scion as Clingnian reachcd an agreement 

with Marguis liir the repurchase ol‘his shares at a11 inflated price, reflecting the valuc oi‘liis 

agrecnienl not to conipctc, Clingnian “pulled the plug” on Clcarjets. ‘Ihe i‘ourth cause of 

action charges inisappropriation ofa  corporate opportunity and unjust ctvichniciit. The fifth 

cause of action sccks a constructive trust based on Clingman’s alleged unjust eiirichmcnt. 

Clingman moves to dismiss the coinplaint solely on thc ground that the action is 

barrcd by lhc statute of frauds, in that lhcrc is no signed writing in which he agrccd with 

McCagg not to sell his shares back to Marquis or not to ciitcr inlo an agreement not to 

cornpetc with Marquis. He dcnies thc cxistence of any such oral agrccment. Inasmuch as 

McCagg acknowledges in  his aflidavit that the sale of Marquis stock by Clingman back to 

Marquis was never a concern, it is only the noli-competition agrecment that is in issue. 

The applicable provision of the statute of frauds (G.O.L. 55-701 [a] [ I ] )  provides: 

Every agreemcnl, promisc or undertaking is void, unless it or some notc or “(a) 
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iner~ioraiidurn t1iereoI be in writing, aiid subscribed by the party to bc charged therewith, or 

by his lawfd agent, if such agrecment, proinise or undertaking: 

1. By its terms is iiot lo be pcrformed within oiic year from the niaking thereof. , .,” 

‘[lie allcgatioii in the coinplainl that Clingman agrecd with McCagg that he 

“absolutely would never sign a non-compete wi.tli Marquis” (71 S ) ,  on its face coiiies withi.n 

the a.bovc-stated one-year requirciiient of the statutc of li-auds, and thus would have to be in 

writing to be enlimxablc. 

Contracts of indehi te  duration, whi.ch by thcir terms an obligor can 1ieith.er perform 

nor unilaterally tciminate witliout breach or death within one year of making, requirc a 

writing to bc enforceable (scc D&N HoeninE, Inc. v Kirsch. Ikveragcs, Inc., 63 NY2d 449 

[19841; Strasser v Prudential Sec., I i~c .~  21 8 AD2d 526 llst Dept 19951; McCoy v Rdisoii 

Pricc. Inc,. I 86 AD2d 442 11 Uept 19921). Therefore, the allcged agrecmcnt never to enter 

a non-conipctition agrccnicnt with Marquis had to be in writing. 

An oral agreement to create ajoiiit venture does not violate the statute of frauds, but 

it oiily creates a partnership at will (see Prince v O’Brien, 234 AD2d 12 [lst Dept 19961). 

The coiiiplaiiit chargcs that Clingman, by entering the non-competition agreement with 

M’arquis, violated the partnership agreement. Other than the agreement to split owncrship 

and share profits and losses on a 60% to 40% basis, 110 texms oi‘the alleged oraljoint venturc 

agreement are stakd in the parties’ submissions. Nor were the parties lbrthcomi.ng at oral 

argument in response to as to the contents of the allegcd oral joint vciiture agreenlcnt. 

To the extent that plaintiff argues that partial performance results in the alleged 
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agreement k i n g  eni’orceable, lhe argument is unpersuasive. The act of doing iiothing - 

Clingman not entering into a non-competition agreeincnt with Marquis - is no1 

uiiequivocally refcrablc to the cxistence oi‘the claimed oral agreement, as would be requircd 

to avoid the consequcnccs of not reducing tlic agreement to writing (see Messner Vctcre 

BerKer McNainee Sclunetterer Euro RSCG INC. v AeEis Group, PI .C, 93 NY2d 229 [ l  9991). 

Nor am I persuaded by plaintiffs argurnenl that the January 1, 2003 agrecnicnt can be 

supplemenled to satisfy tlic statute of lrauds. Plaintiff has no1 come forward with any 

additional writing that reflects lhe clainicd oral agreement. Thus, tlic first cause of-action 

is dismissed on tlic ground that tlie statute ollrauds bars proof of the claimed oral agreemcnt 

by Clinginan 1101 to enter a non-conipctition agreement with Marquis. 

‘The statute of frauds is not a ground for dismissal of tlic second cause of action for 

hrcacli of fiduciary duty because the precluded oral agrccment i s  not the only possible basis 

for thc existence ola  fiduciary duly not to enter a non-competitive agreement with a principal 

competitor. l’hc cxistcnce of factual questions concerning the events and the naturc of the 

vciiturc arid the relation of thc parties alter [he incorporation of Clcarjcts, Iiic. (see Weisman 

v Awnair C o p .  of Am., 3 NY2d 444 [1957]; ltitersct Group, Inc., v Rosenzweig, 225 AD2d 

402 [ I  S t  13ept 1996]), precludcs dismissal of the second cause action on this motion (B 

Schwartz v Kozak, 85 AD2d SO7 [ lst  Depl 19811). 

The third cause of action charges common-law fraud and misrcprcscntation. 

Spccifically, thc verified complaint alleges that Cliiignian fraudulently induced him lo join 

the venture, which, unbeknownst to him, was in furtherance of Clingman’s schcrne to 

“secretly alarm and threatcn Marquis with the prospect of a well financed, viable and 
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successlul competitive challcngc to Marquis , . . and upon extraclion ol‘a significant payment 

fiom Marquis [Clingman would] immediately pull out of the Ulcarjets venlure (complajiit 

7 XOS).” It charges further that Clingman was engaged in sccrct ncgotiations with Marquis 

“Gom the very stai-t,” that Clingman hlsely reprcscntcd to McCagg that he “had no intention 

of sclliiig his sharcs and cntering anon-competition agreement with Marquis,” that McCagg 

relied on this to his detriment (complaint 7 1021, and that Clingman represenled that hc 

“absolutely never would sign a non-cornpctc with Marquis (complaint 7 15).” Fraudulent 

iiiduceti~ent mising solely from a breach of contract, i s  riot actionable (see Gordon v Diiio De 

Imrentiis Gorp., 141 AD2d 43.5 [ lqtDept 1 clSX]). I Iowcvcr, thcse allegations [hat Clingmaii 

was involved in secret negotiations with Marquis “from thc vcry start and inception oPIhe 

parlnership” (7 1 OS) in December 2002, involve conccalmcrit of material hc ts  existing 

bcfore the furmation of-the joint venlure (see IJrban Holding Corp. v I labcmian, 162 AD2d 

230 [ I  Ft Dept 19901). Thus, these are not allegations which would be subsumed within a 

hrcacli of contract claim, bccausc the allegations are not that Clingman merely had an 

intention not to perfonn under the contract. In light of the loregoing allegations, the alleged 

oral agreement is not necessary to the cause oi‘ action as a pleading matter, and the statute of 

lrauds does not require dismissal. 

The lourth cause of action alleges misappropriation of a corporate opporluiiity and 

unjust enrichment. The iifth seeks a conslructive trust. Whatever the viability ofthe fourth 

and fifth causcs of action, thc statute of frauds is not a ground on which dismissal may be 

granted. The enhceability olthe alleged oral agreement no1 to enter into a non-competition 

agreeinelit with Marquis is not essential to ejthcr of thcsc causes of action, irrespective of 
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other potential deficiencies. 

Accordingly, it is 

OliDERI~.D that the motion i s  granted to the cxtent ofdisinissiiig the l in t  cause of 

action, and is otherwise dcnied. 

E N T E R :  
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