
Banco Nacional De Mexico, S.A. v Societe Generale
2005 NY Slip Op 30360(U)

October 20, 2005
Supreme Court, New York County

Docket Number: 603266/04
Judge: Richard B. Lowe

Republished from New York State Unified Court
System's E-Courts Service.

Search E-Courts (http://www.nycourts.gov/ecourts) for
any additional information on this case.

This opinion is uncorrected and not selected for official
publication.



.. - 

SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

- v -  

INDEX NO. 

MOTION DATE q! f c  /<, I’ 

MOTION SEQ. NO. 0 3  
MOTION CAL. N O .  

The following papers, numbered 1 to were read on this moti.on to/for 

Notice of Motion Order to Show Cause - Affidavits - Exhibits __ .  

Answering Affidavits - Exhibits 

Replying Affidavits 

Cross-Motion: Cl Yes r h o  

Upon the foregoing papers, it is ordered that this motion 

PAPERS NUMBERED 

. il 

J. s. c. 
Check one: 0 FINAL DISPOSITION X N O N - F I N A L  DISPOSITION 

.... . . . . 

[* 1 ]



-against- 

Tiidex No., 603266/04 
DECISION & ORDER 

SOCIETE GENERALX, 
Dcfciidan t, 

RICHAIU) B. LOWF ITT, .J.S.U. 

Tii  this coimmcrcial dispute ceiitercd 011 a letter of credit (“I,c)C:”), plaintil‘l‘nanco 

Nacional de Mexico, S.A., hitcrgrante Del Grupo Financicro Banariiex (hcrcinaftcr- “Banaincx”), 

iiiovcs for ail order, pursuant to CPLR 5 32 12, granting sumiiial-yJudgiiient against dcfcndant Societc 

Ckiicralc (“S(i”). S G  opposes t l x  motioii on several grounds. 

HACXGROUND 

The salient i k t s  giving rise to this dispute cciitcrs or1 the issuaiicc of the LOC by SCI; 

oil bclialf of nonpar-ties Alstoiii Powcr Proyectos, S.A. clc C.V. (“Alstom”) and Rosarito Powcr-, S.A. ,  

dc C.V. (“Rosarito”) and for the bcncfit of the Coinision F c ~ c I - ~  dc Electricidad (“CFE”) up to tliu 

ainoiint of‘$36,8 12,687.63. The LOC was issuccl j i i  connection with an agrcernent betwccn Alstom, 

Rosarito arid CFE relating to thc construction of a power plant in Mexico (thc “Agreemenl”) and to 

secure perfoniiancc by both Alstom and Rosarito under the Agrccmcnt (see, Noticc of Motion, Ex 

A). Alston, l<osnrrto, CFE and plaintifl‘ai-e all Mcxican corporittions. T11c Agreement was cxeculed 

i n  Mcxico and the subject iiiattcr of the Agreement is located in Mexico. Morcover, the only New 

York nexus is Baiiaxncx’s eleclroiiic tmiismissjon of funds at t l ic request of C‘FE to a C2itibaiik 

Account, located in New York and its request for reimbursement of tliosc liinds to a Bunariicx New 

York Citibaiik account. S G  is a French corporation with ofliccs in,  ar-nong othcr places, Mexico 

City, M.cx ico and Paris, France. 
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The dispute - as aniplificd in the affidavit ofBanamcx’s Ilcad of Tnteiiialionnl Track, 

Luis Filipc Dc Jcsiis liubio Cervantes (“Cervantes”), Baiianicx’s complaint, and counscl’s Rule 19-a 

Statement (see, Noticc of Motion, Cervantes Aff.; J. Blacknian R d c  19-a Statement; Complaint and 

Exhs., A-C), is whether as the confoniiing bank under the LOC, Bananicx properly made payn-icnt 

as clemandcd by CFE wlicn CFE hand-delivered. its Paymcnt Dcmand (tlie “Deniand”) for payment 

or monies uiidcr tlic LOC. SG disputes the same and maintailis it promptly gave .Banamcx a notice 

of nonconformity (the “Notice”) a n d o r  has a reasonable and dcfcnsi ble excuse in staying its 

obligation to honor Baiiainex’s reimbursement rcqucst (the “liecluesl”). 

Banamex complains that CFE’s September 1,2004-Ihiiand strictly conforrned with 

thc terms of the LOC and that it rcasonably notified SG at the Paris officc on Septernbcr- 1 ,  2004 and 

September 2, 2004 (Notice of Motion, Ex F), of the confom~ing payment request arid then sen1 by 

.DI-lI, courier CFE’s Demand with supporting documentation along will1 its Rcquest for 

reimbursement to SG’s Paris office. Baiiniiiex rcqucstcd that SG remit rcirnbursement tlirougli a 

Citibank account maintaiiicd in  New York (d., Ex E). 

Banamex maintains that SG received the Dcniaiid and Request along with supporting 

documents oil or about September 6,2004 (Paris time [3:06 P.M..] or New York time [9:0h A.M.]) 

(Notice of Motion, Ex G). On Scptember 8, 2004, Banamcx paid CPE uiidcr the LOC arid 

transmittcd clcctronically the fuids to a Citihank account locatcd i n  New York. Banxiies 

iinniedjatcly rcqucstcd reimbursement fr-om SG and that tlie funds be clcctroiiically transrnittcd to 

its New York Citibank account. 

flanarnex commenced this action against SG after it rcfuscd to r-eimbursc the 

$36,8 12,687.68 paid to CFR undcr thc LOC (see, Notice of Motion, Ex E). SG bas answcred and 

denies thc ~natcrial allcgntions of the complaint. Morcovcr, S G  maintains it  is sul?jcct to valid 

forcign court orders (Mexico) prcvcnting it from paying any hiids uiidcr the LOU and that before 
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Banamex paid W E ,  Banamex was aware that W E  had no riglit to demand payniciit under the I,OC:, 

rendering the payment to CFE “fraudulent” and that “upon information niid bclicf [Banamex] was 

awarc ofthis fraud prior to i t  making any payment under” the LOC (Answer, l[ 23). 

1)lSCUSSION 

Banamex now moves for an order, pursuant to CI’LlI $ 3212, granting summai-y 

judgment against SG. I n  support of the motion, Banamex has attached a copy of tlic LOC, olhcr 

clocumcnts as well as supporting aftjdavits. Ckrvantes, refei-ring to tlic documentatioii annexed 

to the inotioii, avcrs that whcn CFE prcscntcd its Demand (Notice of Motion, Ex C) it was 

reviewed by Jjanamex and conformed uiidcr tlic tcniis of the LOC. On Scptember 1 aiid 2, 2004, 

Bniiaiiiex’s Mcxico City officc then informed SG’s Paris officc via “SWIFT” nicssages of CIFE’s 

Demand and that it had con1oiiiicd tlic ncmaiid undcr tlie LOC. Eanaiiiex conhmicd the 

L)ei-nand to C1;E oil Septembei- 2, 2004 and sciit both Demanci and Rcquest with the supporting 

documentation to SG’s  Paris office viz-a-viz DHL courier. DHL delivered the docunzcnts to S G  

on or about Septeinbcr 6, 2004 (d., Ex GI. 

I’rior to receipt of thc DT-TT, delivery, on Septembcr 3, 2004, SG acknowledges 

rcccipt of Banamex SW IW message (Notice of Motion, Ex H), and informed Banaiim that it 

had forwarded rjanaiiicx’s Scptcniber 2, 2004 SWIFT nicssage to hlstom and Itosarito and that 

thc two questioned the validity of t l x  payniciit request “failing a final arbiii-ation award rendcrcd 

agaiiist” Alstoin and Iiosarito (d.,). Cervaiiles avcrs that as Bannmcx was the conforming tiank 

it was ofim coiiscqucricc that the parties to the Agreement had a contract dispute and SG g m c  no 

Notice to Banamex of nonconformity of the Dcmand presented by CFE. 

As to SG’s dcfcnsc of a pending action in tlnc Mcxican courts, J3anamex coiiccdcs 

delivery oftwo ordcrs from two different Mexican courts (the Adminislrative Court of the Fifth “A” 

District, Fcdcral District of Mcxico and the Fiflh Ilistrict Court in Civil Matters of tlie F~dcral  
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District, Mcxico) on or about September 7,2004, at its Mcxico City offices slaying a11 action in the 

execution or payment of the LOC (the “Mexican Ordcrs”) but seemingly does not acluiowlcdgc 

actual “service” (d.? Cervantes 02/1 1 /04 Aff., p 19 [confirnis "delivery"]; see, Notice ofMotion, Exs 

I [Ordcr with Banamex Staiiip - LJnstaiiipcd] and J [Order with Ranaimcx Stamp “2004 Scpt 7” at 

4:52 P.M.]). The Mexican Orders are dated Scpteriiber I ; ,  2004. Ccrvantes concedes the “scrvice” 

ofthe Mexican Orders upon Banamex on September H, 2004 at 10:59 A.M.(Notice of Molioii, Ex 

K). I-Iowever, coincidently Banamcx paid W;‘E under the LOC carlier tlial samc morning a1 9:20 

A.M. 

In anticipatioii of the protocol regarding the “delivciy” or “service” of tlic Mcxican 

Or-ders either on Scptcmbcr 7 or 8, 2004, coupled with the coinciclciicc of payment of tlic LOC at 

9:20 A M . ,  on September 8, 2004, and acknowledgmciit of the “service” of thc Mexican Orclcm at 

10:Sf) A.M., that sanic day, Bariaiiiex submits thc affidavit of Javicr Quijano-Baz, a nicmhcr of the 

Mcxi c u i  Bar and an attorney speci aliztrig i 11 corporate litigati on (“Qu ij ano-Baz”), Quijano-Hu 

avers based on his understanding of tlic laws of Mexico that tlnc Mcxicaii Orders did not preclude 

Banamex from making payment under the LOC on Scptcniber 8, 2004 to CFE nor does tlic Mcxicaii 

Orders or subscquent order prevcnt SG from reimbursiiig Banamex under tlic LCIC (Notice of 

Motion, Q u ij aiio -B az 02/ 1 0/0 5 A ff. ,) . 

hiopposition to tlic motion, S G  submits the affidavit ofSylvairi Grcalou (“Grealou”), 

Ilcad of Foreign ‘Trade in SG’s Paris office, who alfiims that S G  learned of‘tlic Mcxicaii Orders on 

o r  about Septeiiibcr 7 and 8, 2004 and iiifonncd J3ansmex by SWIFT message of tlnc fact on 

Scptcnibcr 7 arid 8, 2004, and that the Mexican Orders suspcnded Bmamcx’s payment oIthe 1,OC 

as well as SG’s ob1ig:alion to reimburse payment until Lurtl-icr notice (Grealou 03/l 1/05 AT., E x  n). 

Jnstcad, Banamex responclccl with notice ofpayncnt ofthe LOC to CFE on o r  about 

Seplember 8, 2004 (i& Ex C). In tum, SG infornied Bniiamcx by SWIFT incssagc that paymeiit 
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undcr thc LOC was at Baiinmcx’s own risk and that thc paynicnt by Banamex was its solc 

rcsponsibility j i i  vicw of tlic Mexican Orders (d., Ex U). 

In anticipation of Banalliex’s legal argument rcgar-ding the Mexican Orders, SG 

submits the affidavit of Juan  Francisco Tones Laiida Ruft‘o (“Torrcs Landa Iiuffo”), who is a 

member of the Mexican Bar and an attorney specializing in coiprate litigation. Torres Landa Ruffo 

avcrs bascd on his uiiderstanding of tlic laws of Mcxico that the Mexican Order-s were “scrvcd” on 

SG directing that no payment uiidcr thc 1,OC bc madc and that suhscquent to tht: coimnciicciiiciit of 

this action, the Mexican Court (Admiiiistr-ativc Court of tlic Fifth “A” District, Fedcral District of 

Mexico), issued an Interim Jiidgment, dntedNoveii-ibcr29,2005, ordering SG not to pay on tllc I L K  

(Torrcs I ~ i i d a  Ruffo 03/16/05 Aff.,). It is noted that Torres Landa Rul‘fo furtlicr adds that SG gavc 

notice to Banamex before paynicnt of tlic LOC that “payment did not c o n k m  to the terms and the 

conditions of the [LOCI as no dehi t ive arbitral award had bccn rcndered in an ICC arbitration 

procccclitig tjlccl by” Alstom and liosarito against CFE (d., 77 2, 18-23). 

Tn response, Ckrvantcs iiotcs to thc correspondence between Ratiaincx and SG befoore 

payment under the LOC, rci tcrating a proper l<cqucst and Dernand. Moreover-, Ckrvantes noles to 

SG’s  S W I FYI’ messages, reiterating the absence of a spccific ob-jcction of nonconformity with the 

leiins oCtbc LOC arid that thc Mexican Orders were not a proper basis for Banamex to rehsc  to pay 

C F E  iinder the LOC nor SG ’s rcfiisal to rcimbursc Banamex under the teiiiis ofthc LOC (Cervantes 

04/20/05 Reply Aff.,). 

Thc LOC provides that it is governed by thc Uniform Customs and Pr-acticc for 

Documentary Credits (“UCP”) and if t11c1.c arc 110 contradictions, by thc laws of New Yol-k. 

Altli~iigli S G  seeks to incorporate by r-cfcrcncc a “dcfiiiitivc rirbitral award” bctwccn CFE, Alstom 

arid Rosarito and the contracl disputc bctwccii tlicl-11, it is not persuasive lhe subject lcttcr of credit 

is a separate and independent contract (Firs/ Corrzmcrcial Rank v G’othnrn Or-igirzals, lm., 64 N Y2d 
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287; see also 3 J. White & R. Summers, Unifonn Commercial Clodc 5 26- 2, at 112-13 [4th cd.]). 

The Court must adhere to the principle that letters of credit niust bc strictly construed aiicl pcrformcd 

in coiiipliance with their stated teniis (United C‘ommoifilies-Grt.L.ce v Fidelity I d .  Bnnk, 64 NY2d 

449,455, r u r g .  dwiied 6 5  N Y 2 d  923; Muurice O’Meurii C’o. v Ndiorral Park Bnnk 0J.N. Y., 239 N Y  

386,396-397, reurg. dcnicd 240 N Y  607). The rule is rooted in lhe very purpose of a letter ofcredit: 

“ [b]y coiiditioniiig payriient solely upon the tcrnis sct fort11 in the letter of credit, thc justifications 

for an  issuing bank’s refiisal to honor the credit are severelyrestrjctcd, thereby assuring tlic rclinbility 

of letters of credit as a payment mechanism” (Vowt-Alp incId  Cotp. v C:lrcrs~3un~znttnn Barik, 707 

FZcl680, 682). 

Thus, to make an issuing bank’s paynicnt obligation conditioiial, as S G  claims with 

respect to “a definitive arbitral award,” aiid the contract disputc between CFE, Alstoni and liosal-ito, 

the parties must clearly and explicitly sct forth tlic rcquirenients on the facc of thc letter of credit 

(Lamhortz v Nutionnl Park Bank of N. Y ,  240 NY 520, 528-529; Bcrnquc Woms,  N. Y. Ilr-anch v 

Ranquc Comnicrcinle l’rivec, 679 FSupp 1173, 1180, Qd. 849 F2d 787). 

First, the LOC was automatically renewed and in effcct at the relevant tiruc. Second, 

tlic I,OC ~ i i i c q ~ i v ~ c a l l y  provides that “any dispute arising [from the LOCI shall he resolved 

exclusively” before tlic courts of Ncw York (Notice 01 Motion, fix A). Third, the J.,(lC docs not 

contain any provision with I-egard to disputes ovcr the terms of the scparatc Agreement iior the 

condition of an “arbitral award.” In short, the paymcnt dciiiand con1oiiiis with thc LOCI. 

Tbc rccord supports the finding that SG did not givc tiinely riolice oflionconfor-rtiily. 

I n  fact, its response on September 3, 2004 is f i r  froin the requisite requjrcd under the LOC SC; wiis 

required to notify .Baiian-icx in  writing the discrepancy in tlic payment demand and the documentary 

tcriiis of thc LOC. Moreover, under the t e m s  of thc LOC “immediate noticc” was reqiiircd 3s wcll 

:IS the reason why SG bclicvcd that the Request coulcl not be seiviccd. IJpon receipt of the Itecliiest 
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and thc supporting documcnts on or about Septcmbcr 6, 2004, SG then had the obligation lo give 

timely noticc of nonconformity. Thcrc was no such noticc on September 3, 2004, as SG’s 

correspondence pre-dates receipt of the Rcquest aiid supporting documents, tlie Scptembci- 3 

correspondence could not possibly serve as the basis for notice given the plain fact that tlic 

documents regarding paynieiit were not in SG possession at that timc. T l i ~ ,  SG did not give timely 

notice of nonconformity and is prevented from claiming a discrepancy (UCP 55, Art., 14 [e]; UCC 

$ 5- 1 OX [c]; .I. P. Iloutnak, ltzc. v Westgnte h‘inancial Gorp., 4 hD3d  62; City uj;VCw York v l_)clr!ficld 

246 Curp., 231; AD2d 1 1,  22, resettled in part 244 AD2cl 272, lv. d e n i d  91 NY2d 8 1 I ). 

Under the UCP, SG as the issuer of the LOC is obligated to pay undcr thc I,(:)C and 

h i t  du ty is separate and indepeiident from aiiy underlyiiig contract obligation ofhlstom aiid Roscrrito 

or thc bcncficiary CFE ( F h t  C‘ommct.cia1 Bank v Uot/irrrn Uriginuls, Iw., 64 NY2d 287, 294-295). 

Thcrcforc, SC; niust honor a deriiand for payiient which complies with the tcrms of the LOC 

rcgardlcss of whctlicr thcrc is a contract dispute. Its obligation to pay is iixed upon prcscntation of 

the drafts aiid thc documents spcciticd in tlic LOC: and any dispute 011 tlie underlying trarisaction is 

of no moment. lherefore, under the general rule, SG’s obligation to pay is fixed. 

With regard to the Mexican Orders and the Intcriiii Judgment, the first two served on 

both SG and naiianicx (arguably, Scptcmbcr 8, 2004), and the third entered against S G ,  SG 

mainlains it is barred lrom reixnbursiiig Eaiiaiiicx under the LOC in Mexico. Allhough, SC.; argiies 

that the Interini Jiidgment that followed is not challcngcd by Daiiariicx, the record reveals that tlic 

Interim Judg~ncnt has bccii rcvokcd by order of the Twellth Federal Circuit Court, Fcdcral District, 

Mcxico on Marc11 3 I, 2005 (Quijrtno-Baz 004/20/05 AK,  7 22). 

Thc rccord rcvcals a dispute as tu whether tlie two provisional slays issucd by thc 

Mcxican Courts were “se~vcd” 011 .Banaiiicx on Scptciiibcr 7, 2004 bcforc it paid on the LOC. T l w c  

is ti0 dispute from Banai-nex that is was “served” an hour n k r  i t  paid iinder the LOC oii Scptcmber 
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8,2004. There is also the dispute of whether SC; is barred or stayed from “rcimbursing” Banamex 

undcr thc Mcxican Ordcrs. 

Recognition of the foreign decrees is dependent 011 thc doctrine of comity (Ililtnn v 

Gu.yot, 159 US 1 13), and although courts are not required to (1.0 so, courts of New York “will accord 

recognition to the judgnicnts rcndercd i n  a forcign country under the doctrinc of comity absent n 

showing of fraud in thc procurenicnt of tlic forcign judgincnt or unless recognition of thejudgment 

would offend a strong [public] policy of New York” (Lusry v L e ~ ~ r y ,  180 AD2d 488, 489; Gotlib v 

Ratsutsky, 83 NY2d 606). A “foreign court’s decree restrailling a party to a contracl cannot CXCLISC 

a pcrformmcc [of a contract which is] to take place in the United Statcs * * * [the foreign dccrcc] 

will [only] cxcuse a pcrforniancc to take place within that court’s jurisdiction” (HSB MmL&cluring 

Corp. v Bank oj‘Biiroh, 15 BR 650, 654; see also, 6A clorbiii on Contracts, 3 135 1 ). 

Therefore, where the performance of the ILK: js to take place in Ncw York, then the 

Mcxican Orders, which prohibit that perfoIinnnce, cannot bc givcn effect mdcr  thc doctrine o C 

coinity. 

Case law reveals that our Statc courts will not give effect to a forcign court orclcr 

cnjoining payment by an  issLiiiig bank tu :i conlinning bank undcr a LOC where rcimbursemenl is 

to take placc in Ncw York (m, .I. b c v i  & S o n s ,  L t d  v Grinillcxys Bank (Ugandcx) Ltcl., 37 NY2d 

220, 226, wrl .  d w i c d ,  423 US 866; lilnodian l t?pr ia l  Brzwk of‘Cornmwce v Pamukhcrnlc liis, 1 66 

Misc2d 647, 65 1- 6521, and enforcement of the injunction would run contrary to New York’s strong 

public policy i n  favor of ciiforciiig lctter of credit agreements according to their teims (Firsf 

Cornmcwicrl h n l c  v Gothr i  Originals, In(:., 64 NY2d 287, 298 Catztrcrrle Priva/hanlc A G  Zurich v 

Bangkok Batik Puhlic Co. Ltd., 256 AD2d I 1).  

Raxinmex lirst argues that performal-icc undcr thc LOC is irrelevant in light of the 

J,OC choicc oflaw provision and Ncw York forum provision. But, the LOC: is govci-ncd tiy the UCI’ 
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and then by New York law only where there is no contradictioii. Morcover, althoirgli New York is 

tlic forum to litigate disputcs arising from the LOC, litigation i s  not the same as perfoimancc uiidcr 

tlw LOC. Ful-tlicrniorc, tlic LOC does not explicitly 1-equirc performance under the T,OC to takc 

place i n  New York and the payment ofUiiitcd Statc Dollars is not required to bc niade in New York. 

(but compare, Subolyk vMorgan Guaranty Il'rust Co., 1984 WESTLA W 1275; RSR Mcttrtlfacturingi,s 

Corp. v h n l c  oj'Burodu, IS RR 650 [in both cases tlie letters of cl-cdit expressly provided for 

payment by tlic advising and paying banks to be made in New York]; see also, J. Z m ~ i  nnd Sms,  

Ltd. v Gr-iizdluys Bunk (Ugundu) J,td., 37 NY2d 220, cu t .  denied423 US 866 [rejecti.ng tlic foreign 

clccrcc, tlw C h u r t  hcld that, among other thiiigs, New York law applies whcrc payment was tu bc 

made in  New York with LJnitcd States dollars a ~ i d  New York tias vital intcrest to enforcc 

international coiiimei*ce transaction]; Chtiidian vPhiliyyine Nu/. B m k ,  976 F2 56 1 563 [designation 

of place of payment iinder a lettcr ofcrcdit docs not alter the rule h i t  placc of perfomancc is to be 

placc of issuance of the letter of credit, unless tlie paying bank is the confirming bankJ; Rnnco de 

Vixuya ,  S.A. v The First Nut. Bank of' Clliicago, 5 11 4 FSiipp 1280, 128 llrcjccts foreign court's 

iiijiinction sj.nce wdcr  thc lcttcr of credit, the paying bank was a confirming bank and payment was 

to be made in tlie state]). 

It is clear from the record that CFE performed under thc I L K  in Mexico City and 

Bananiex confirmed the performance in Mexico City with SG i n  Paris, Francc. There is no Ncw 

York connection other than thc unilatcral acts by C I T  aiicl Bananicx requesting thc transmission 01 

paymeiit to Ncw York accounts. In addit.ion, SG is not rcquired under thc I,OC to perl'onn its 

obligatioris of LOC in New York. It is of no moment that CFT;, sclcctcd New York as thc situs for 

tlic deposit of monies paid by 13aiiamt.x urndcr tlic LOC. It also follows that it is of no momcnt that 

Baiiaiiiex traiisriiittccl paynncnt under the LOC to New York aiid sought to bc .rcinibursed via 

transmission of payment to ;-I New York account. Thc rcquests for paymi i t  by tlic beneficiary oF111c 

0 

[* 10 ]



LOC (CFE) and the con’onning bank (Banamcx) do not constitute “pdonnancc” under the leniis 

of LOC as there was no requ.ireiiieiit in tlic IAIC that payments be made in New York. 

Ln short, the perfonmancc of the LOC, that is, presenting tlic Demand and then 

Request, the issuance of thc Confimiation, the Notice by SG, not the method of paymenl, all took 

place i n  M.exico City, the locus of the perfomiaricc under the LOC. There is no rcquirement under 

the LOC that reirnburseinent must takc place in New Y ork (b.ut see, Cunadiart fmperial Bunk o/’ 

C’onznic?u.cc v i’nrnirklmzk Tus, 166 Misc2d 647). Accordingly, the Mcxican Orders must bc 

recognized under the doctiinc of comity. ’ 
However, tlic parties’ contentions as to the scopc and ciiforcernent of the Mcxican 

Orders with respect to Bannnicx’s right to “reimburscm.ent” andor  whether Banamcx was “sei-ved“ 

is disputed by competing aff.iidavits aiid create qli.estiorls ~>f‘crcclibility which cannot bc dccided on 

;i motion for slimmar-y judgment ( F~rrante v hmric.arz T,,zing Assn, 90 N’Y2d 623; Trc7gc7r 1’ 1;’wd 

CS.edii Tilling Trust, I I AD3d 676). 

h i  suiiiI1iary, the court finds no materia disputed fact that SG would liave to comply with the 

LOC and be 1-equircd to rci1nburse Banamex but for the issuance of a provisional stay lroin the 

Mcxican Courts. However, thcrc is a material disputed fact 3s to thc validily of the Orders with 

respect to SG’s obligation to lmior I3ali;mex’s Request or whct1icr they are valid against L3anamex’s 

entitlement to 1-eimbmscniciit from SG is materially disputcd (Quijnno-Bu Affidavits; compare, 

Toms Landa Jiuffo AffJ 

- . . . . . . 

I note SG’s alleged fraud allegation and h c l  it to be wj.tliout monient. I 
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CONCLUSION 

Based on thc forcgoing Banamex's motion is denied. 

This constitutes the decision and order of the Court. 

Dated: (lctohcr 20, 2005 

. .. ,* 
, .  
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