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Index No. 603668/2004 

Plain ti ffs, 
DECISION and ORDER 

-against- 

DEUTSCHE RANK AG, DEUTSCHE BANK TRUST 
COMPANY AMERICAS, and DEUTSCHE BANK 
SECURITIES, INC., 

Defendants inove to disiiiiss the complaint pursuant to CPLR 32 1 1 (a) (1) and (7). 

Plaintifk are former employees of defendants’ real estate investment banking group. 

They claim that defendants failed to pay them millions of dollars in  incentive compcnsatioii 

awards liilked to profits from a portfolio of real estate iiivestmcnts that plaintiffs helped acquire 

and manage. Plaintiffs also claim that, when plaintiffs left defendants’ employment, defendants 

calculated plaintiffs’ compensation awards on a depressed value that defendants assibwed to the 

investments when defendants transferred them to an affiliated investment fund. This, plaintiffs 

claim, violated the intent of the incentive plans and violated the duty of good faith. 

Defendants coiitend that thc incentivc plan’s unambiguous terms are inconsistent with 

thesc allegations and, thus, plaintiffs caimot claim breach of contract or breach of an implied 

coveiiaiit of good faith. 
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BACKGROUND 

The individual plaintiffs workcd loor Dcutsche Bank’s Real Estate Investment Banking 

Group (REB)  through Deutsche Bank AG and its allcged subsidiaries, Deiitsclie Bank 

Securities, Inc. and Deutsche Bank Trust Company Americas (collectively Deutsche Bank). 

(Complaint, 7 4-23, aiinexed as Exhibit A to Affirmalion of William J .  Sushon, dated Jaiiuary 28, 

2005). 

RElB Group was involved in real estate private equity investmcnts. In January 2000, and 

then in January 2001, Deutsche Bank crcated two inccntive coiiipensation plans for REIB 

employees (the Carried Intcrest Plans). (Td., 7 41). Thesc plans offered to certain RELE! 

eniployecs the opportunity to share in the profits that tlie real estatc portfolio generates. (u, 7 

43). The Carricd Interest Plans contain the same operativc language. rd., 77 40-41. The plans’ 

prefatory language provides that the purpose of the plans is to “provid[e] additional iiicentive to 

Eiiiployces of the [REIB] Group to contribute to the growth and profitability of [Deutsche 

Bank].” (Exhibits A and B annexed to Affidavit of Vincent T. Callahan, dated January 27, 2005, 

at 1). The plan participants are awardcd “points” or “Carried Interests” that, when vcsted, 

reprcseiit cntitlemcnt to a percentage of the profits that certain investments generated that the 

REIB group acquircd and managed. (Complaint, ‘I[ 43). The plan investriients consist primarily 

of real property, rcal estate-securcd loans and equity itivestinents in joint ventures and operating 

conipariies that generate revenue from a number of sources, including proceeds from salcs, rental 

incoines and nianagenieiit fecs. Id. 

Bonus Awards 

At the end of each fiscal year, plaii participants receive a Bonus Award based on tlie 

“Profits” or “Losses” that the assets within each investment class generate during the ycar. 
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(Exhibits A aiid B to Callalian Aff. [the Carried Lntcrcst Plans], Section 111, ‘I[ 5) .  If the Bonus 

Award for an investment class is positive, then tlie plans provide that it “will be paid in cash.” 

(u, Scctioii I I I , ~ 6 . 1 ) .  The plaiis define “Profits” as “all revenue realized during any Fiscal Year 

with respect to the Plan Investments in each Investment Class from income, gain, profit and all 

other sources determined in accordance with federal income tax accounting principles.” (jd, 

Section I, at 6). 

Former Employees 

When the plan participants’ employment with Dcutsche Bank does not terminate for 

cause, their Carricd Interests all bccome 100% vested. (a, Section III, T[ 7.3 [c]). The plans thcn 

provide that “Bonus Awards . . . will be paid to tlie Participant who is no longer an Employee 

exactly as if such Participant were still an Eiiiployce.” (Td., Section III, 11 7.3 (h); Complaint, 11 

48). 

Estimated Filii- Market Value 

The plans provide that, after an investment class has run for tcn years, Deutsche Bank 

may tcimiiiate that investinent class. To terminate, Deutschc Bank was to treat any remaining 

asscts in  that class as if they had sold at a price to which management and plan participants 

holding a majority of the carried interests for that investment class agrecd. (Exhibits A and B to 

Callahan Aff., Section 111,y 3.3). If there is no agreement as to price, the plans provide that the 

“price shall be the Estimated Fair Market Value of such Plan Investments as of the end of such 

tenth year as dctcnnined by a nationally recognized investnient baiiker” whoin management aiid 

tlie plan pai-ticipants mutually accept. (u) 
Accordiiig to the plans, “Estimated Fair Market Value” is either: ( i) the published trading 

price of a publicly-traded sccurity, or (ii) for any assct that is not a publicly-traded security, a 
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valuation that maiiagenicnt coiiipletcs in good faith. (Id, Section I). 

Section 111, paragraph 5.1, of the plans regarding the coniputatioii of Bonus Awards, first 

allocates expenses relatcd to plan investments to Dcutsche Bank. Then, generally, plan 

participants are entitlcd to 20% of the remaining profits. Dcutsche Bank retains the balance. If 

Deutsche Bank receives a 12.5% internal rate of return on disposed invcstments, taking into 

account “writedowns” (net of“writeups”) of all assets in the investment class, then 25% of the 

amount Deutschc Bank would have earned bccoines reallocatcd to the plan participants for 

purposes of calculating their annual Bonus Awards. (Id., Section II1,lI 5.1 [c]). The plans 

providc that writcups and writedowns ineaii the diffcrence bctween thc fair market valuc o h  

plan investment and the cost of the invcstment, as management reasonably determines. (u, 
Section I, at 7). 

Deutsche Bank’s Discretion 

The plans provide that “[a111 calculations or otlicr detemiinations made or approved by 

Managemcnt . . . shall be final and concIusive.” (a, Section II). Tlic plans also provide that 

iiianagcnienl shall have “iiill powcr and authority to interpret and admiiiistcr the Plan,” and the 

“power in its absolutc discretion, to temiinate or suspcnd the Plan or to make such modifications 

or ainendmenls thereof as it shall dcem advisable.” (Id.) Management’s power to amend, 

terminate or suspend the plans is subject to the provision of paragraph 8.1, that requires 

manage~nent to obtain the approval o f  those plan participants who hold a majority of the carried 

intcrests and whom the proposed change would adversely affect. (u, Section III, 11 8.1). 

Project Morph and thc Conversion Plan 

In 2002, Deutsche Bank decided to sell its private equity assets, including the real estate 

asscts undcrlyi~ig the Carried Interest Plans, to reduce its exposure to high-risk private equity. 
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(Complaint, 7 55) .  Deutsche Bank waiitcd to use the REIB Group’s assets to enter into tlie 

opportuiiity fund business. Deutsche Bank plaimed to acquire and manage real estate 

investments with third-party investors’ monies to benefit from the iiicoine stream without the 

risks or costs of direct ownership. (& 7 66). Deutsclic Bank, therefore, established an 

investment fund to purchase most of the Carried Intcrest Plan assets, effectively converting the 

fund to a third-party iiivestor fund Deutschc Bank managed. (& 1111 59-60). Plaintiffs claim that 

Deutsche Bank accomplished this by selling the “crown Jewels” of the RElB Group (tlie Morph 

assets) to an affiliated investment find at discount prices, to institutional investors and high net 

worth individuals who coinpiised Deutschc Bank’s most valued clients, as well as to prospective 

clients. (a, 11 57). Plaintiffs claim that Deutsche Bank valued the Morph assets by applying a 

discount rate oi‘approximately 3 1.5% to the valued future cash llows from the assets. (d, 11 62). 

Plaintiffs allege that Deutsche Bank did this to help mask the losses of the bank’s corporate 

private equity group, guarantee substantial returns for valued clients, generate goodwill, remove 

high risk assets horn its balance shcct and eani managcnient and incentive fees. (Id., 1[158, 65) .  

In late 2002 and early 2003, Deutsche Bank marketed the fund to outside investors and 

selected thc assets for sale. (u, 71 60). At the end of 2003, the $1.2 billion asset sale, known as 

Project Morph, closed. (a, 7 71). Deutsche Bank calculated and paid Bonus Awards to plan 

participants based on tlic sums it received in thc Project Morph asset sale. (Id., 11 76). Once the 

investors reccive an 1 S% return on their investment in Project Morph, Dcutsche Bank will 

receive iiiceiitive payments up to 22.5% of the total cash that the fund distributes. (a, 7 62). 

These iiicentivc payments coiistitute “Profits” under the plans. Plaintiffs and other plan 

participants will receive Bonus Awards based on these profits when Deutsche Bank receives 

them. (& Exhibits A and B to Callahan Aff., Section I). Plan participants also will receive 
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shares of Deutsclic Bank’s nianageiiient fecs. 

The Conversion Plan 

By the end of 2003, Deutsche Bank had terminated, or was about to terminatc, the 

plaintiffs and other plan participants, from its employ. (Complaint, 71 77). Deutsche Bank 

offered a group of Deutsclic Bank einployces, who continued to manage the Morph assets, the 

opportuiiity to participate in a new incentive conipcnsation plan callcd the Conversion Carried 

Interest Plan for Eiiiployees of the Real Estate Opportunity Group of Deutsche Bank AG (the 

Conversion Plan). (Exhibit B to Sushon Affirm). Dcutsche Bank did not offer plaintiffs this 

opport-tunity, because they were no longer employees. Instead, plaintiffs continued their 

participation in the earlicr p h i s  and reccived bonuscs, in February 2004, as if thc Morph 

transaction was a h a 1  sale of the assets. (& Complaint, 71 76). 

Thc Conversion Plan was separate from the earlier plans. The Convcrsion Plan liniited 

participation to certain current employees who executed a Conversion Plan Agreement. This 

Conversion Plan Agreement required participants to waive any right to receive bonuses undcr the 

earlier plans stemming froiii the Morph asset sale. (Exhibit B to Sushon Affirm., Section ILI, 7 1 

[c]). l’hcse participants will receive bonus awards based on the profits the Morph asscts 

generated as if those assets were associated with the Carried Interest Plans. (Complaint, 11 79). 

The Coiiiplairit 

hi Novenibcr 2004 plaintiffs cornniciiced this action, asserting that Deutsche Bank 

breached the Carried Interest Plans, breached the implied covenant of good faith underlying those 

plans and violated the Ncw York Labor Law. The firsl and fifth causes of action allege that 

Deutsche Bank breached Section 111, paragraph 7.3 (h) of the Carried Interest Plans, by failing to 

pay bonus awards to plaintiffs as if plaintiffs were still cniployees. (Complaint, 117 94, 123). The 
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second and sixth causes of action allcge that Deutsche Bank brcached Section I of the Cairied 

Interest Plaiis by railing to pay boiius awards to plaintiffs based 011 the fair market valuc of the 

Morph assets. (u, 811 101, 130). The third and seventh causes of action allege that Deutschc 

Bank breachcd the implied covenant of good faith in thc Carried Intcrest Plans by selling the 

Morph assets for less than their fair market value and failing to pay plaintiffs bonus awards based 

011 the Morph assets’ fair market value. (u, 77 108, 137). The fourth and eighth causes of 

action allege that Deutsche Bank brcached the implicd covenant oigood faith in the Carried 

Intcrest Plans by refusing to offer plaintifis the same opportunity to participate in the Convcrsion 

Plan as Deutschc Bank offered to cuirent employees. (a, 117 1 15, 144). The ninth cause of 

action alleges that Delitsche Bank violated New York Labor Law $8 191 (3), 193 ( I ) ,  iind 193 (2) 

by hiling to pay boiiiis awards under tlie Carried htercst Plans based on their fair market valucs, 

bccausc the bonus awards reprcsented “wages.” (u, 117 148-57). Finally, the tenth claim secks a 

declaratory judgmeiit declaring that plaintiffs have a riglit to share in future cash flows generated 

from the Morph assets in the same manner as currcnt Deutsche Bank employccs. (a, T( l \  156- 

60). 

Deutschc Bank’s Motion 

Deutsche Rank seeks dismissal of all claims, asserting that the plan docuiiients defcat 

these causes of action. Deutsche Bank contends that the claims for breach of Section I fail 

because that scction of the plans simply sets forth thc definitions of tenns such as “Estiniated 

Fair Market Value.” Section I docs not impose any obligation on Deutsclie Bank to pay 

plaintiffs anything. Deutsche Bank points out that tlie only operative provision of the plans that 

even refer to the term Estimated Fair Market Value pertains to Deutsche Bank’s option to 

terminate an inveshiiciit class after ten years, a provision that docs not apply to Project Morph. 
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Deutschc Bank argues that thc plans provide for payment oi‘Bonus Awards based on the 

underlying assets’ “Profits” or “Losses,” neither of which have anything to do with Estimated 

Fair Market Value. 

Deutsche Bank further contciids that tlie clear language of the plans also defeats the 

claims bascd oil a purported breach of paragraph 7.3 (11). Deutsche Bank asserts that paragraph 

7.3 (h) only grants the participaiit a right to rcceivc a cash payment of a bonus that stems from 

tlie plans’ opcration and that is what the plaintiffs received. It argues that the opportunity to 

participate in the Conversion Plan was not a cash paylneiit or a bonus arising out of the plans. 

As to thc claims for breach ofthe implied covenant of good kith, Deutsche Bank argues 

that these claiins complctely duplicate the insufficient breach of contract claims, and, t herefore, 

the court should dismiss them. Deutsche Bank also urges that the terms plaintifls seek to read 

into the plans are iiiconsistent with thc express provisions of those plans. The plans expressly 

base the calculation of the bonus awards on the actual revenues that the underlying assets 

generate and Ihcir actual expenses, not on the assets’ fair market value. Deutsche Bank further 

points to the provision in the plans granting it broad discretion in interpreting and administering 

the plans and to the allcgations in the complaint itself that Dcutsche Bank had a legitiniatc 

business purpose in sclling the Morph assets at the price it did. 

Deutsche Bank hrthcr asscrts that the Labor Law claims arc deficient for scveral reasons: 

first, that the iiiceiitive compensation uiidcr the plans does not coiistitute “wages” under the 

Labor Law, second, that plaintiffs are not “employees” under the Labor Law and, third, that there 

was no “deduction” or “charge” against the plaintiffs’ pay. 

Finally, Dcutsche Bank contends that the court should disniiss the declaratory j udgnent 

claim because plaintiffs have rcceivcd all that they were entitled to under the Carried Interest 
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Plans aiid Deutsche Bank had 110 obligation to invite them to participate in tlic Conversion Plail. 

DISCUSSION 

The court grants the iiiotion and disniisses the complaint. 

Breach of Contract Claims 

Deutsche Rank is entitlcd to dismissal of the breach of contract claims (the first, sccond, 

fifth and sixth causes of action) bascd on the clcar and unambiguous language oflhc Carried 

Intci-est Plans. A coui-t disniisses a complaint “wlicre ‘the docuiiientary evidence submitted 

conclusively establishes a defense to the assertcd claims as a matter of law.”’ (150 Broadway 

N.Y. Assoc., L.P. v Bodner, 14 AD3d 1 ,  5 [ l ”  Dept 20041, quoting Lcon v Martinez, 84 NY2d 

83, S8 [ 19941; see CPLR 321 1 [a] [ 11). Where a written contract clcarly contradicts the 

complaint’s allcgation supporting a breach of contract claim, the coiltract itself constitutes the 

documentary evidcnce wai-raiitiiig dismissal under CPLR 321 1 (a> (I) .  (Id_) Construction of an 

unambiguous coiitract is a matter of law. (See Verniont Teddy Bear Co. v 538 Madison Realtv 

a, 1 NY3d 470 (2004); W.W.W. Assoc. v Giancontieri, 77 NY2d 157, 162 (1990); Aviation 

Dev. Co. PLC v C & S Acquisition Cog. ,  1999 WL 46630, * 6 (SD NY), 

Cir 1999] j, “When thc ternis of a contract are clear and unambiguous, the intent of the parties 

must be found within the four comers of the document” (ABS Partnership v AirTran Airways, 

-3 Inc 1 AD3d 24, 29 [ 1’‘ Dept 20031 [citations omitted]), and the court should enforce thc writing 

according to its teiiiis. Vermont Teddv Bear Co. v 538 Madison Realtv Co., supra; W.W.W. 

Assoc. v Giancoiilieri, supra; see Reiss v Financial Perforniance Corp., 97 NY2d 195, 199 

201 F3d 430 [2d 

(200 1 ), 

Here, the Carricd Interest Plans are clcar and conipletc documents and do not contain the 

obligations that plaintiffs claim Dcutsche Bailk breached. The first and fifth causcs of action are 
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bascd on Dcutsche Bank’s purported breach of paragraph 7.3 (h) of-the Carricd Interest Plaiis by 

failing to pay bonus awards to plaintiffs as if they were still crnployees. These claims are based 

on the assertions that cei-hiii current Deutsche Bank employees, who defendant did not terminate, 

had tlic opportunity to give up their benefits under the plans in exchangc for a chance to 

pai-ticipatc in the Conversion Plan, while plaintiffs received only the cash payment under the 

Carl-icd lntcrcst Plans. Paragraph 7.3 (h), however, simply provides that bonus awards will be 

“paid to thc Participant who is no longer an Employee exactly as if such Participant were still an 

employee.” Exhibits A and B to Callahail AK, Scction 111, 7.3 (11). The definition of “Bonus 

Awards” statcs that it is an award that is subject to the plan limitations and that it is the sum of 

all dollar awards derived from the participant’s carried interests. Id., Section I.  Section 11, 

paragraph 6.1 of tlic plans provides that Bonus Awards “will bc paid in cash.” Id., Section 11,lI 

6.1, Rcading these provisions together, paragraph 7.3 (h) simply gives a participant thc right to 

receive a cash payment of a bonus award that results lrom the opcratioii of the Carried Interest 

Plans. 

Contrary to plaintiffs’ apparent contention, the opportunity to participate in the 

Conversion Plan does not arise from the opcration of the Carried Interest Plans and is not a cash 

payment. Therefore, i t  is not a “Bonus Award” as thc plans dcfine. Rather, the opportunity was 

separate. Deutschc Bank offcred the opportunity to continuing eiiiployccs who chose to 

relinquish their cash paynicnt under the Carried Interest Plans and execute a new plan agreement. 

Plaintiffs fail to point to anything, and the court has found nolhing, in either paragraph 7.3 (h), or 

other provisions of the Carried Lnterest Plans, obligating Deutsche Bank to offer this opportunity 

to plaintilfs. (See Verniont Teddy Bear Co. v 538 Madison Realty Co., 1 NY3d at 475-76). 

Plaintiffs admit that they received their Bonus Awards in the fonn of cash payments as the plans 
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require. Therclore, there is no basis for claiming that Deutsche Bank breached paragraph 7.3 (h) 

of the plans. Plaintifls’ contention that the intent of this provision of thc plans was to prevent 

Deutsche Bank from having the power to diminish bonus award rights for fornier employees is 

unpcrsuasive. Tlie plans manifest 110 intention to benefit Ibrmer Deutschc Bank cmployees. 

Rather, the purpose of the plans was to provide incentive for employees to contribute to Deutsclic 

Bank’s growth and profitability. (Exhibits A and B to Callallan hff., Prcainble). Former 

employees can no longcr contribute to this growth, so offering thein the opportunity to participate 

in newly created plans would not advance the Carried Interest Plans’ express intent. 

Accordingly, thc court dismisses tlie first and firth causes of action for breach of paragraph 7.3 

(11) oP thc plans. 

The sccond aiid sixth causes of aclion similarly fail to state a claim. These claims are 

bascd on allegations that Deutsche Bank brcached Section 1 of the Carried Intcrest Plans by 

paying Bonus Awards based or1 the sale of tlie Morph Asscts for less than thcir fair iiiarkct value. 

Section I, however, does not impose any such obligation on Deutschc Bank aiid oiily defines the 

tenii “Estimated Fair Market Value,” a tern1 that applics only to Deutsche Bank’s option to 

teniiiiiate after ten years. Dcutsche Bank did iiol and could not exercise this option, bccausc 

Project Morph was an asset sale occurring before any investnicnt class had existed for ten years. 

Thus, Section I does not create any duty on Deutsche Bank’s part. (&e Vermont Teddy Bear Co. 

v 538 Madison Realty Co., 1 NY3d at 475-76; Trump VillaEe Section 3, Inc. v New York Statc 

Hous. Fin. Agencv, 292 AD2d 156, 158 (1” Dept), & dismissed 98 NY2d 671 [2002] [“recital 

clause” did not impose contractual obligation beyond what was specifically in it]). 

Tlie Caiied Interest Plans unarnbiguously providc that Deutsche Bank must pay Bonus 

Awards based on the underlying assets’ “Profits” and “Losses.” The plans define those teiiiis as 
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revciiue realized “lrom incomc, gain, profit and from all other sour~es” (“Profits”), and rcalized 

losses and costs incurred with respect to plan invcstrnents (“Losses”), as dctermincd in 

accordance with fedcral iiiconie tax accounting principles. This plain contractual language 

makes no r-efcreiicc to fair market value. Moreover, there is no ambiguity just because the parties 

argue differing intcrpretations. (See Bethlchem Steel Co. v Turner Coiistr. Co., 2 NY2d 456, 460 

(1 957); Moore v Koael, 237 AD2d 124 [ l”  Dept 19971). The court rcjects plaintiffs’ contention 

that tlie parties’ omission of fair market value from the contract creates an ambiguity, and that the 

court should rcad fair market value into thc definition of “Profits.” An omission in a coiltract 

does not constitute ari ambiguity. “[C]ourts may not by construction add or cxcisc teiiiis, nor 

distort lhe meaning of those used and thereby make a new contract for thc parties under the guisc 

of intcqvcting the writing.” (Keiss v Financial Perforniancc Coi-p., 97 W 2 d  at 199, quoting 

Schmidt v Maaietic Head Coy.,  97 AD2d 151, 157 [2d Dept 19831, aiid Morlee Sales CorP. v 

Manufacturers Triist Co., 9 NY2d 16, 19 [ 1961 1). If thc parties intendcd to base the Bonus 

Awards on the assets’ lair market value, they could havc negotiated and included that provision, 

but they did not do so. (& Vemiont Teddy Bear Co. v 538 Madison Realty Co., 1 NY3d at 476; 

Rowe v Great Atl. 62 Pac. Tea Co., 46 NY2d 62, 72 [ 19781). The Carried lntcrcst Plans are 

unambiguous and eiiforceablc according to their tcrnis. (See Reiss v Fiiiancial Performance 

Cop., 97 NY2d at 198-201). 

Tlic court rejects plaintiffs’ argument, that while there was no explicit provision, the 

“intent” of tlie parties and the purpose of the plans was to pay bonus awards based on tlic fair 

market valuc of tlie assets. The purpose of the plans, as set fodh in thc preamble, is to promote 

the intercsts of Deutsche Bank by providing additional iiiceritivc to its REIB eniployccs to 

contribute to Deutschc Bank’s growth and profitability. (Exhibits A and B to Callalian hff., 
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Preamblc). The plans iinplcnient this purpose by paying thc einployees bonuses based on all 

“Profits” the undcrlying assets geiieratc, including the revenue realized on those assets. (l, 

Section I). Plaintiffs’ intcipretation would limit the bonuses to fair market value of thc assets at 

disposition, an interpretation that would not maximize both growth and profitability, because the 

employees would not have any incentive to iiiaximize cash flows Irom rents, inailagemelit fees 

and other rcveiiues. Plaintiffs’ arguments as to the “real intent” of the parties “cannot contravene 

the exprcss iiitenl set forth in thc written agreement and the court may not, under the guise of 

interpretation, make a new contract or ‘change thc words of a written contract so as to make it 

cxpress the real inleiition of the parties if to do so would contradict the clearly cxpressed 

language of the contract.” (Halkedis v Two East End Ave. Apt. Corn., 137 AD2d 452, 453 ( I  Ft 

Dept) [internal quotation marks and citation omitted], affd 72 NY2d 033 [lSSS]). Moreover, as 

defendants aptly urge, even if the plans’ preambles somehow contradict the substantive terms, i t  

would be irrelevant. Detailed operative clauses override general purpose languagc that cannot 

create obligations. (& Aramony v United Way of Am., 254 F3d 403, 413-14 (2d Cir 2001); see 

- also Abraham Zion Cor,. v Lebow, 761 F2d 93, 103 [2d Cir 19851 [“whereas” clause statement 

niay help in interpretation of ambiguous operative clause, but caimot create rights beyond thosc 

arising from opcrative terms]). 

Finally, plaintiffs’ claim, that failing to irnposc an obligation to base the Bonus Awards 

011 thc assets’ fair market value would lead to an absurd and iiianifcstly unreasonable outcome, is 

unpcrsuasivc. Deutsclie Bank did not give away the assets. Plan participants received Bonus 

Awards based on Profits that included rent, management fces and other revenue. Plan 

participants will continue to receive Bonus Awards based oii future payments that Deutsche Bank 

receives for the Morph assets. Thc Coinplaint alleges that once the Project Morph investors 
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rcceive an 18% rcturii 011 their investnicnt, Deutsche Bank will receive iiicentive paynicnts up to 

22.5% of tlie total cash the fund distributes. (Complaint, 11 62). These incentive payments would 

constitute “Profits” under the Carried lntcrest Plans and Bonus Awards that Deutsche Bank will 

distribute to plan participants, such as plaintiffs, when Deutsche Bank rcceives them. In selling 

these assets at a discounted rate to its customcrs and other investors, Deutsche Bank incrcased its 

profits, earnings and goodwill, while reducing its exposure to higli-risk private equity assets. 

This is clearly witliin tlie purpose of promoting growth and profitability. 

Breach of Implied Covenant Claims 

The third, fourth, scvcnth, and eighth causes of action for breach of the implied covenant 

of good kith and fair dcaliiig also fail to stale claims. 

Thc courts, in appropriate circumstances, iiiay find and cnforce an obligation of good 

faith and fiir dealing on tlie pait of a party to a contract. (Sabetay v Stcrlinc Drug-. Inc., 69 NY2d 

329 [1987]). This “‘implied obligation is in aid and fiirtheraiice oPother terms of tlic agreement 

of the parties.”’ (Id. at 335, quoting M ~ i i - ~ l i ~  v American Home Prods. C o y , ,  58 NY2d 293, 304- 

05 [ 19831). Thereforc, a court cannot infer an obligatioii that would be inconsistent with other 

terms of the partics’ agreement. (Id.; SCC also SNS Bank, N.V. v Citibank, N.A., 7 AD3d 352 [ 1” 

Dept 20041). 

The teims of the parties’ agreement govern their rights and obligations. “The parties’ 

contractual rights and liabilities may not be varied, nor their terms eviscerated, by a claim that 

one party has exercised a contractual right but has failed to do so in good faith.” (National 

Westminster Bank, U.S.A. v Ross, 130 BR 656,  679 [SD NY 19913, afrd sub nom Yaeger v 

National Weslminstcr Bank, 962 F2d 1 [2d Cir 19921). A party acting in accordance with lights 

the contract exprcssly provides cannot be liable for brcacliiiig an implied covenant of good faith. 
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(In rc Minpeco, USA, Inc. v Swiss Bank Cop., 237 BR 12 [Bankr SD NY 19971). The implied 

covenant also does not cxtend so far as to undeniiinc a party’s “general right to act on its own 

interests in a way that may incidentally lessen” the other party’s anticipated benefits from the 

contract. (Van Valkenburgh, Nooger & Neville. Iiic7 v Haydcn Publ. Co., 30 NY2d 34, 46, 

denied 409 US 875 [1972]; M/A-COM Sec. COT. v Galesi, 904 F2d 134 [2d Cir 19901). 

Further, a court will dismiss claims for brcach o r  the implied covenant of good hith 

wherc they duplicate the breach of contract claims. (See Parker E. 67Ih Assoc.. L.P. v Minister, 

Elders and Deacons of Reformed Protestant Dutch Church of City of New York, 301 AD2d 453, 

454 [ 1” Dept], lv denied 100 NY2d 502 [2003]; Skillgames, LLC v Brody, 1 AD3d 247 [l” Dcpt 

20031; Shilkoff. IIIC. v 885 Third Avc. Corp., 299 AD2d 253 [ I q t  Dept 20021; A. Brod, Jnc. v 

Worldwide Dreams. L.L.C., 4 Misc 3d 1006 [A] [Sup Ct, NY County 20041). 

Herc, the claiiiis involving breach of the iniplied coveiiant of good faith (thc third, fourth, 

seventh, and cighth causes of action) fail. First, these claims duplicate the breach or contract 

claims, that, as discussed above, are all defective. For example, the third and sevenlh causes of 

action allege that Deutsche Bank brcached the implied covenant by selling the Morph asscts for 

less than fiiir market value. (Complaint, 1/1[ 108, 137). These claims allcge the same underlying 

conduct as the insufficient second and sixth causes of action lor breach of contract, that allege a 

breach based on the bank’s acts in railing to pay bonus awards based on the fair market value of 

the Morph assets. (a, 1111 101, 130). Similarly, the fouith and eighth causes o f  action allege that 

Deutsche Bank breached the iiiiplied covenant by refilsiiig to offer plaintiffs the same opportunity 

to participate in h e  Coilversion Plan as it did to continuing employces. (u, 711 1 15, 144). These 

claims are redundant and based 011 the identical conduct allcged in the dismissed first and fifth 

causes of action for breach of contract. (u, 77 78, 80, 94, and 123). Thcrefore, the court 
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dismisses them. (See $lcill~aiiies, LLC v Brodv, 1 AD3d at 252; Shilkoff- Inc. v 885 Third Avc. 

COT., 299 AD2d at 253; cf Frvdman I% Co. v Credit Suisse First Boston Corn., 272 AD2d 236 

[ 1’‘ Dept 20001 [brcach olcontract and implicd covenant claims, bascd on separate agreements, 

are peiinitted to proceed si~iiultancously]). 

Moreover, tlicse iniplied covenant clainis would require the court to read into the Carried 

Intercst Plans obligations that are not there. As discussed supra, thc plans do not obligate 

Deutsche Bank to pay bonus awards based on thc fair inarket value of the asscts or to offer 

plaintiffs tlic cliance to participate in the Conversion Plan. Bccausc the court cannot imply an 

obligation under the implied covenant of good faith that “would be inconsistent with othcr teiiiis 

of the contractual relalioiiship,” thesc claims cannot stand. (Murpliv v Am. Hoiiic Prods. Corp., 

58 NY2d at 304; see also SNS Bank, N.V. v Citibank, N.A., 7 AD3d 352, supra). For thc court 

lo read into these plans an obligation to pay bonus awards based on fiir market value would 

violate plaintiffs’ express obligation to pay the awards based on “Profits” and “Losses” from 

actual revcnues and expenses, in  accordance with federal tax accounting principles. Further, this 

iiitcrpretation would conflict with the plans’ provisions that Dcutsche Bank had flill power aiid 

authority to intcpret and administer thc plans, and that all calculations Dcutsche Bank made and 

approved, consistelit with thc terms ofthe plans, wcre final and conclusive. (Exhibits A and B to 

Callahan Aff., Scction 11). Similarly, to require Deutsche Bank l o  offer plaintiffs a chance to 

participate in the Coilversion Plan would conflict with the plan provisions that bonus awards be 

cash paynients. Accordingly, the court disinisscs the third, fourth, seventh, and eighth causes of 

ac t ion. 

Labor Law Claim 

The court dismisses the ninth cause of action, claiming that Deutschc Bank violated 
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Sections I 91 (3) and I93 (1) and (2) of the Labor Law Article 6, for several reasons. Both those 

statutcs prohibit an empluycr €rom wrongfully deducting an employees’ wages. “Wages” under 

the Lahor Law are dciincd as “earnings . . . for labor or services rendered, regardlcss of whethcr 

the amount oP eaniirigs is determined on a tinic, picce, commission or other basis.” (Labor Law 6 

190 [I]). liiccnlive compensation payments that eniployers award based on factors falling 

outside of the cmployce’s actual work are not “wages” under Labor Law 5 190. (Truelove v 

Northeast Capital k Advisory, Inc., 95 NY2tl 220, 224 [2000]; Mattcr of Apkon (Odyssey 

Partners. L.P.), 236 AD2d 225 [ l”  Dept], Iv denied 89 NY2d 815 [1997]). Thus, Labor Law 

Article 6 docs not cover bonus payrncnts that are both contingent and depeiidciit solely upon the 

financial mcccss  o r  tlie busincss. (Triiclove v Northeast Capital & Advisorv. Tnc., 95 NY2d at 

224). To be covcred, plaintiff’s ow11 personal productivity must determine compensation. It 

catiiiot be entirely discretionary with the employer. (Id) Here, thc Bonus Awards do not 

constitutc “wages” under Labor Law Article 6. The Bonus Awards depended on the future 

profits the assets generated if those assets performed well. Complaint, 1 42. The awards 

depended on factors outside plaintiffs’ actual work: the fiiiancial success of the assets Deutsche 

Bank purchascd, and, thus, the success as an investment entity. That plaintiffs’ points or 

“Canicd Interests” in the plans were vested does not change the fact that tlie awards depended 

solcly upon whethcr the investments made money. (See International Bus. Machs. Corp. v 

Mai-tson, 37 F Supp 2d 613,617-18 [SD NY 19991; see also DeLeonardis v Credit Agricole 

Indosuez, 2000 WL 1718543 [SD NY 20001). That plaintiffs also received a fixed salary at 

Deutschc Bank furthcr suppoi-k the coiiclusion that these Awards were not “wages” within thc 

statute. (& Suppleniental Affidavit of Vincent T. Callahan, dated March 15, 2005). 

The Labor Law claim also fails because plaintiffs do not h l l  within the definition of 
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“eniployee” uiider the Labor Law. “[E]rnployces entitled to statutory protection under Labor 

Law tj 191 are limited by dchitional exclusions of oiie form or another for employees scrving in 

an executive, managerial or administrative capacity.” Gottlieb v Kcnneth D. Laub & Co., 82 

NY2d 457, 461 (1993). Thus, Labor Law claims, like those here, of executives and similar 

profcssioiials are dismissible because they do not come within the delinition of an “eniployce.” 

(See e.,$ Davidson v licgan Fund M,@. Ltd., 13 AD3d 117, 118 [ l ”  Dept 20041 [Labor Law $ 

198 claim dismissed bccausc plaintiiTwas employed in an executive capacity]; Sorrentino v 

Bolibot Entertainment and Media, Inc., 265 AD2d 245 [l” Dept 19991 [Labor Law Article 6 does 

not apply to common-law coiitractual remuneration claiins by an executive]; Taylor v Blaylock & 

Partners, L.P., 240 AD2d 289, 292 [ 1” Dcpt 19971 [Labor Law claim by director of real estate 

financial group dismissed becausc tlie statute excludes salary claimed by an executive]; Dalev v 

Related Cos.. liic., 21 0 AD2d 76 [ lSt Dept 19941 [ based on intervcniiig chaiigc in law in Gottlieb 

v Kenneth D. Lath & Co., supra, Labor Law claim of executive dismissed as not within class of 

employees eiititlcd to seek reliefJ; cf Parker v Revlon, lnc., 2 1 1 AD2d 4 15 [ 1” Dept 19951 

[eriiployecs under statute includcs excculivcs, relying on earlier Dalev v Related (‘os.. lnc., 179 

AD2d 55 [ 1’‘ Dept 19911). Thereforc, the court dismisses plaintiffs’ ninth cause of actioii for 

violation of the Labor Law. 

Finally, in the tenth causc of action, plaintiffs seek a declaration as to their rights under 

the plans. This claim is simply sceking different relief for the same brcach of contract, 

particularly the failed clainis of the alleged right to participate in the Conversion Plan. 

Thercforc, the court dismisses this claim. 

Accordingly, it is 

ORDERED that the motion to dismiss is granted and the complaint is disniisscd without 

18 

[* 19 ]



costs and disbursements; and it is further 

ORDERED that the Clerk is directed to enter judgment accordingly. 

Dated: August T, 2005 

ENTER: 
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