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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PRESENT: WALER B. TOLUB 
Jus tic8 

PART 15 

THIRTY-ONE 60.. INDEX NO. 6043$5/2004 

Plalntif f ,  
- v -  MOTION DATE 5/26/06 

LUlGl FORINO and INFINITY CONSULTING GROUP, INC., 
a/k/a INFINITY CONSULTING GROUP OF NEW YORK, INC., 
d k / n  INFINITY CONSULTING GROUP LLC. 

MOTION 6EO. NO. 001 

Defendant. 
MOTION CAL. NO. 

The following papers. nurnbarad 1 to were read on this motion to/for 

PAPERS NUMBERED 

Notice of Motion/ Order t o  Show Cause - Affidavits - Exhibits ... 
.. - Answering Affidavits - Exhibits m 

0 

v 

- -  Replying Affidavits - 

- -- 
Cross-Motion: i . . !  Yes c2 No 

Pp. .-.,, 

'- '_ ,.;;;. -:* ,4;'if& 

Upon the foregoing papers, this motlon Is decided in accordance with the accompanyin 
memorandum decision. i" 

!? -7 6 t  -,q>,:> , , ,  ,:& . r .;, T$ ,  2!+ L' '-. 

- : - $'- '< , * '  }<P, ~~ 

I:! i.? 
' 

This constitutes the decision and order of the court. 

-@ 

WALTER B. TOLUB, J.S.C. 
Dated: 

- 
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THIH'I 'Y-ONE CO 

P1a-i  n t i f  f ,  

-aqa i nst- 

L U I G  I FORTNO and  I N F I N I T Y  CONSULTING 
GROUP, T N C . ,  a / k / a  I N F I N I T Y  CONSULTTNG 
GROUP OF NEW YORK, INC., a / k / a  I N F I N I T Y  
C O N S U T , T I N G  G R O U P ,  LLC, 

Defendants. 

WALTER I3. TOLUB, J.: 

Index No, 604355/2004 
Mtn Seq. 001 

By this  m o t i o n ,  P l a i n t i f f ,  Thirty-One Co. ( " P l s . i n t i f f " )  I a N e w  

Y o r k  P a r t n e r s h i p  and l a n d l o r d  of the building l o c a t e d  and known a s  

2 5 4  West.: 31"' Street moves for summary judgment p u r s u a n t  to C P L R  

3212 against defendant Luigi F o s i n o ,  guarantor of the lease 

( " G u a r a n t o r " )  , and separately against I n f i n i t y  Consulting Group 

I n c .  ( " T n f i n i t y " )  , a / k / a  I n f i n i t y  Consulting Group  of N e w  Y o r k  

Inc. d / k / a  I n f i n i t y  Consulting Group, L.L.C. ( " I n f i n i t y  LLC"), N e w  

York b u s i n e s s  e n t i t i e s  do ing  business in the S t a t e ,  C o u n t y  arid City 

of- New York. 

Factua l .  Backqxound 

On or ab3ut April 1, 7 0 0 0  I n f i n i t y  Consulring Group, i n c .  

e n t e r e d  i n t . 0  a written l e a s e  f o r  the e n t i r e  t e n t h  floor (the 

"premises") of Plaintiff's building l o c a t e d  on 254 West 3 l S t  Street .  

in Manhattan. P u r s u a n t  to the lease, Infinity was to o c c u p y  the 
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pi-emises from April 1, 2000 until March 31,  2010. In c o n n e c t - l o n  

w i t - n  t h e  lease, on March 3,  2 0 0 0 ,  the g u a c a n t o r ,  L u i g i  Fnrino 

cxecuted a Guaranty Agreement, g u a r a n t y i n g  to p l a i n t i f f  f i l l  1. 

p e r f o r m a n c e  and observance of a l l  the agreements to be performed by 

its Principal, Infinity Consulting Groupa Inc. u n d e r  t h e  Lease 

whi1.e Infinity was in possession of the premises. On October  31, 

2004, I n f i n i t y  v a c a t e d  the premises prior to termination of t h e i r  

lease. To d a t e ,  the space remains unoccupied. P l a i n t i f f  alleges 

that. l n f i n i t y  ceased p a y i n g  rent as set forth i n  rhe  terms o f  t h e  

l e a s c .  A d d i t i o n a l l y ,  while not expressly s t a t e d  in the p a p e r s ,  

p l a i n ; . i . f f  alscl infers that Infinity did n n t  pay a l l  t h e  rent owed 

up 7.0 t h e  d a t e  of Infinity’s v a c a t u r  of the premises. Infinity does 

not. dispute that some back r e n t  was owed. The instant a c t i o n  

followed. 

F l . a i n t i f f ’ s  complaint i s  comprised of four causes of a c t i o n .  

T h e  f i r s t  causc of action, alleged as aga ins t ;  t h e  guarantor, seeks 

past .  rent in the amount of $14,621.41. P l a i n t i f f  a sser t s  that- this 

arnoun: is owed by Infinity, I n f i n i t y  having failed t.o r e m i t  t t h i s  

amoun:. p r i o r  to v a c a t i n g  the premises on October 31, 2004. 

PI a i - n r i f f ’ s  second cause of action seeks judgement against Infinity 

.in the amount of $ 4 3 , 3 2 9 . 2 8  representing r e n t  due and arising on 

the prcrniscs as i t  continues t o  a c c r u e  p u r s u a n t  t o  t h e  terms of t h e  

lease. Plaintiff‘s t h i r d  cause  of a c t i o n ,  as alleged as a g a i n s t  

FoI- i r io  is far accounts stated, and seeks $14,621.41 in past, d u e  
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rent, PlainLiff's f o u r t h  a n d  f i n a l  cause of act-ioa! .seeks 

a t t o r n e y ' s  fees ,  cost.cj, and  expenses. 

Discussion 

Sumniczry Judgment 

For a motion f o r  summary judgment: to succeed, the movant m u s t  

m a k e  a prima f a c i e  showing of entitlement to judgment as  a mat-tcr 

of Zdw, t e n d e r i n g  s u f f i c i e n t  ev idence  to eliminate a n y  material 

i s s a e s  of f a c t  from the c a s e  (Zuckerman v. C i t y  of New Y o r k ,  49 

N Y % d  557, 562 [1980]; Silman v. Twentieth Century-Fox F i l m  Corp., 

3 NY2d 395 [15157] ; W i n e g r a d  v .  N e w  York U n i v ,  M e d .  C e n t e r ,  64 N Y 2 d  

851, 85.3 [ 1 3 8 5 ] .  See g e n e r a l l y ,  Barr, Altman, L i p s h i c ,  and 

C e r s t - m a n ;  N e w  York C i v i l  P r a c t i c e  Before T r i a l ,  [James Publishing 

2001-2003] §3'7: 91-92). 

11-1 o r d e r  to d e f e a t  a motion for summary judgment where the 

moving party h a s  demonstrated its entitlemenL, t h e  o p p o s i n g  p a r t y  

bears the burden of producing admissible evidence s u f f - i c i e n t  to 

estzblish d i . spu ted  issues of fact s u f f i c i e n t '  to r equ i r e  a t r i a l .  

Ncre c o n c l u s i o n s ,  expressions of hope,  or u n s u b s t a n t i a t c d  

a: 1 e q a t - i o n s  a r e  insuff icicnt (Zuckerman v. C i t y  of N e w  York ,  4 '1 

N Y 2 d  55.7 If the opposing p a r t y  is able to prove  any doubt. 

t h a t  t r i a b l e  issues of f a c t  exist, summary judgment w i l l  be d e n i e d .  

[1980]). 

L i - a b i  Zity of T n f j n i t y  C o n s u l t i n g ,  I n c .  

AS the guarantor's liability is conditioned upon t h e  
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lease, t h e  landlord was within its rights u n d e r  New York law to do 

n o t . h r i c j  and  c o l l e c t  t h e  full rent due u n d e r  the l e a s e ,  C o n s ; s ~ e n t .  

w i t h  t h i s  rule and  t h e  lease’s d e f a u l t  p rovj . s ion ,  I n f i n i t y  LS 

liable f o r  any past due r e n t  that may have accrued p r i o r  to the 

date o f  v a c a t u r ,  and summary judgment: w i t h  respect to the issue of 

w h e t h e r  l i i f i n i t y  is responsible for p a s t  r e n t  d u e  a c c r u i - n g  after 

the  d a t e  of v a c a t u r  is appropriate. However, as the p l a i n t i f f  has 

not o f f e r e d  sufficient support for this court to determine :he 

correct. amount of damages owed as a matter of law, the c o u r t  

d i rec t - s  an i n q u e s t  ds to the amount of damages on this i s s u e .  

T h e  n e x t  i s s u e  t h i s  court m u s t  necessarily address  is whether 

the remaining causes of action are barred by the Lack of 

concractua: privity between the plaintiffs arid various defendants. 

Infinity alleges t h a t  t h e  p l a . i . n t i f f ’ s  complaint erroneously t r e a t s  

I n f i n i t y  C o n s u l t i n g  Group, the signatory to the lease, and Infinity 

C o n s u l t - i n g  G r o u p  T,T,C, the e n t i t y  which sent r e n t  payments, as the 

same entity. According t o  I n f i n i t y ,  given t h e  fact t h a t  I n c .  and 

LLC a r e  s e p a r a t e  and distinct e n t i t i e s ,  summary judgment as to LLC 

s h o u l d  be denied, 

‘The p l a i n t i f f  alleqes that a l l  three a r e  t h e  same e n t i t y .  

A l t h o u g h  thc F l a i n t i f f  r e fe rs  t.o al.l. the entities in the caption as 

t -he  same e n t i t y ,  each  of t h e  d e f e n d a n t s  was served  separately 

t h r n u q h  the secretary of state. S i n c c  liability is premised on t h e  

lease, ho.Lding Infinity Consulting Group  or N e w  York, Inc. and 
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I n f i n i t y  C o n s u l t i n g  Groupl LLC liable f o r  I n f i n i t y  Consulting 

Group,  Inc.‘s default u n d e r  t h e  l e a s e  would r e q u i r e  piercing rhc 

cnrpo .7a t . e  veil. Piercing t h e  c o r p o r a t e  veil w i l l  generally requirc 

a showing that: (1) the o w n e r s  exercised complete domination O v e r  

the corporation in respect  to t h e  transaction attacked; a n d  ( 2 )  

t h a t  s u c h  domination was used  to commit a f r a u d  or wrong  against 

the plaintiff which r e s u l t e d  i n  plaintiff‘s i n j u r y  (Morris v.  Ncw 

York S t n t c  Depart. of T a x a t i o n  a n d  F i n a n c e ,  8 2  NY2d 135 [1993]) .. As 

a r e s u l t ,  the liability if any  of, of b o t h  lnfinity Consulting 

Group  of New ’ f o r k ,  Inc. and Infinity Consulting Group,  I , T C  are 

ques r - ions  of f a c t  to be proven  at t : r i .a l .  

L.1ab.i 1 .i ty of G u a r a n t o r ,  L u i g i  For ino  

W i t h  respect to the Guarantor’s liability under the Guaranty 

Clause, t h e  plaintiff a l l e g e s  that F o r i n o ,  as G u a r a n t o r ,  was 

r e s p o n s i b l e  for $14,621.21, representing unpaid rent and additional 

rent d u ~  and owing for the period T h r o u g h  October 31, 2004 d u r i n g  

w h i c h  time T n f i n i t y  was in possession o f  t h e  premises and in 

d e f a u l t .  u n d e r  t h e  l e a s e .  There  is no dispute as to the g u a r a n t o r ’ s  

i i a h i . : l i t . y  for Tenant’s default u n d e r  the l e a s e  u n d e r  the G u a r a n t y  

c l a u s e  wh.i.1e . t h e  tenant was in possession. However, the g u a r a n t o r  

asserts that he is relieved from a n y  liability as a r e s u l t  uf the 

plaintiff’s retention of I n f i n i t y ’ s  security deposit, which is 

a r g u e d  a d e q u a t e l y  compensates it far a n y  d e f a u l t  u n d e r  t h e  l e a s e .  

6 

[* 6 ]



l.Jndar t h e  t e r m s  of t h e  subject l ea se ,  the landlord w a s  

e n t i t l e d  to a p p l y  tenant's security deposit a f t e r  t e n a n t :  v a c a t c d  

t.hc premises, Moreover, F o r i n o '  s guaranty expressly provides, 

"Owner shall r?.ot be required t o  use a n y  s e c u r i t y  under the L e a s e  

befo re  proceeding against or collecting a n y  sums from the 

Frincipal e " 

Furthermore, it is well established t h a t  a guaranty is 

i n d e p e n d e n t  and by its terms stands alonc in imposing d i r e e t  and 

p r i m a r y  obligations f o r  payment on the guarantor ( C i t y  of N e w  York 

v .  Clarosc C i n e m a  Co.rp., 2 5 4  A D 2 d  6 9  [lqt  Dept. 1 9 9 8 1 ) .  Under case 

l a w ,  :.he l a n d l o r d  has a right to r e t a i n  a s e c u r i t y  deposit from a 

defaulting t e n a n t  (Wiener v. Tae H a n ,  291 A D 2 d  2 9 7  [13t Dept.. 

2 0 U ; l l )  More significantly, on a m o t i o n  f o r  summary j u d g m e n t  L o  

enforce a w r i t t e n  guaranty "al.1 that the c r e d i t o r  need prove  is an 

absol1Jt .c a n d  unconditional guaranty, the underlying debt, a n d  the 

guarantor's failure to perform under t h e  g u a r a n t y "  ( C i t y  of N e w  

Y o r k ;  .SEE a . l so  BNY F i n  Corp. v. Clare, 172 A D 2 d  2 0 3  [lSt Dept.. 

19911 ; Chc.m.ica7 Rank  v. Gcronimo Auto P a r t s  C o r p . ,  225 A D 2 d  461. 11"' 

In t h e  p r e s e n t  case, the p l a i n t i f f  has established t.he prima 

f a c i e  clcmcnts necessary to enfo rce  t h e  guarantor's w r i t t e n  

q u a r a n t y .  'I'he plaintiff h a s  submitted to the court the a b s o l u t e  and 

u n c o n d i r i  anal limited guaranty signed b y  defendant guarantor -in 

which the guarantor irrevocably guarantees to plaintiff the Payment  

7 
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I '  

of a l l  rcnt a n d  additional r e n t  under  the l e a s e  p r i o r  to t h e  date 

Lhat  ~cnant vacates the premises .  Plaintiff h a s  established t h e  

u z d e r l y i n q  dcbt t h r o u g h  the B n n e t  affidavit a n d  a showing of the 

q~arantor's f a i l u r e  to pay t h e  plaintiff t h e  said amount. Iiowever 

c u n L r a r y  to p l a i n t i f f ' s  allegation, according to t h e  G u a r a n t y ,  the 

guarantor's 1 i a b i l i t y  is limited to tenant's default u n d e r  t h e  

l ea sc  while occupying the premises, and therefore does not e x t e n d  

to such rcnt and additional rent a s  it continues to accrue p u r s u a n t  

t.o the tcrrns of the lease. The C o u r t  t h e r e f o r e  grants summary 

j i idgment  as t o  t h e  guarantor's liability u n d e r  the G u a r a n t y  C l a u s e  

For any relit owed prior t o  Infinity's vacatur on as of O c t a h e r  31, 

7004. However, because it is unclear how the plaintiff a r r i v e d  at. 

thc f i - g u r e  of $14,621.41, this court orde r s  a n  inqucst a s  to t h e  

amoun: of damages owed. 

In addition, the plaintiff moves f o r  summary judgment: as to 

the  g u a r a n t o r  based on a t h e o r y  of a c c o u n t  stated. An " a c c o u n t  

stated" is ' I '  I :a)n account balanced and rendered, with an a s s e n t  to 

the balance cxpress or implied; so  that the demand is essentially 

t h e  :;,imp as if a promissory n o t e  had been g i v e n  f o r  t h e  balance"' 

! i .nterinan I n d u s t r i a l  Products, Ltd. v. R . S . M .  E l e c t r o n  P o w e r ,  37 

NY2d 151 (197151 c i t i n g  Volken v. D e t r a a f ,  A1 NY 268, 2 ? O  [ l 8 H o ] )  I ,  

In J u d g e  Cardozo's words,  "'the v e r y  meaning of an  a c c o u n t  s t a t e d  

is t h 3 t  the parties have come t o y e t h e r  and agreed upon the balancc 

of indchtedness ,  Tnsimul computasscnt, so t h a t  an a c t i o n  to recover 

ba la r i cc  a s  upon an implied promise of p a y m e n t  may thenceforth be 
a 
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m a i n t a i n e d '  . "  ( Interman at 1 5 4  c i t i n g  New-Burger-Morris Co. v. 

Talcott, 219 NY 5 0 5  [1916]). Ln the p r e s e n t  case, however ,  t h e  

l a r i d , l o r c i  failed t o  p r o v i d e  t.he guarantor w i t h  an account, but. 

i n s c e a d  s e n t  him a demand for payment. Case l a w  establishes : h a t  

therc: c a n  b e  no account stated where no account  was presented 

(AhhoLL, Dunca.n & W i e n e r  v. R a g u s a ,  214 A D 2 d  412 [lst Dept. 19951  ) ,  

and " t h e  mere r e n d i t i o n  o f  a n  account w i t h o u t  an acceptance b y  the 

o t -he r  p a r t y  does n o t  constitute an a c c o u n t  stated . ,  . And a 

conten t . i .on  t h a t  a transaction amoun ted  t o  an  account  s t - a t c d  i s  

w i t h u i j t .  mer i t  w h e r e  no  account was presented o r  any dispute about 

I -he a c c o u n t  was shown to have  existed" ( W a l d m a n  v.  Enylishtown 

S p o r C s w ~ ~ j r ,  92 A D 2 d  8 3 3 ,  9 3 6  [ 1 9 8 3 ] ) .  In t h e  present case, a l t h o i i g h  

t h e  q u a r c i r i t o r  received a demand for payment ,  t h e  plaintiff failed 

to a t t a c h  a detailed statement t h a t  explained how the  p l a i n t i f f  

a r r i v c d  a t  t h e  amount of $14,621.41. Since the p l a i n t i f f  failed to 

present  t h e  guarantor with a d e t a i l e d  a c c o u n t ,  the C o u r t  may not 

imply h . i . s  c o n s e n t  to the amount presen ted .  As a result, the cour t -  

denies summary judqment: on plaintiff's third cause of action. 

.lastly, the landlord demands summary judgment w i t h  respec t  to 

attorney's fees, cos t s  and  expenses i n c u r r e d  as a r e s u l t  of the 

fai 1 urk: t o  p a y  r e n t  a n d  a d d i t i o n a l  s e n t  due. P u r s u a n t  to pdragraph 

1'1 of !-he i,t=?!ase and  p a r a g r a p h  4 of the G u a r a n t y ,  -the principal, 

Tnfinity Consulting Group,  Inc. agreed to pay these f ees .  ContEt-ary 

t o  T y i f i n i t y ' s  a l l . e q a t i o n ,  t h e  guarantor i s  not liable for 

at,t:c:,rney's fees since t h e  guaranty agreement o n l y  p r o v i d e s  f o r  t-he 
9 
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b 

principal‘s l i a b i l i - t y  in this r e q a r d .  As a result, the c o u r t  

o r d e r s  summary judgment with respec t  to Infinity’s I . i a b i l i t y  for 

attorney’s fees ,  costs and expenses i n c u r r e d  as a r e s u l t  of .i.ts 

failurc to p a y  r e n t  a n d  additional r e n t  d u e ,  and the c o u r t  d i r e c t s  

a n  ~nquest to determine damagcs / r easonab le  attorney’s t e e s .  

Accordinqly, it is 

O R D E R E D  that plaintiff’s motion for summary judgment against 

d e f e n d a n t  I n f i n i t y  Consulting, I n c .  i s  granted w i t h  respect  t.o i t s  

liability under t h e  lease, a n d  d i r e c t s  an i n q u e s t  a s  to the a m o u n t  

ox darnaqcs; and it is f u r t h e r  

O R D E R E D  that plaintiff’s motion for summary j u d g m e n t  against 

defendant L u i g i  E‘orino is g r a n t e d  w i t h  respec t  to h i s  liability 

undcr t h e  Guaranty agreement, and  d i rec ts  a n  inquest as to the 

arnoun-t of damages; and it is further 

ORDERED that plaintiff‘s motion f o r  summary j u d g m e n t  a g a i n s t  

d e f e n d a n t  L u i g i  F o r i n a  i s  denied with respect  to an a c c o u n t  s t a t e d ;  

a n d  it is f l i r t h e r  

O R D E R E C  that p l a i n t i f f ’ s  motion for summary judgrnengl a g a i n s t  

Defendants tor attorney’s fees  a t t o r n e y ’ s  fees, c o s t s  and cxpenses 

incurred as a result of t h e  failure to pay r e n t  and additional rent 

10 

[* 10 ]



due  is q r a n t e d  a g a i n s t  I n f i n i t y  Consulting, I n c .  and denied a g a i - n s t  

T , u i g i  F o r i . n o ,  and d i r c c t s  a n  i n q u e s t  as to the amount of  damages. 

C o u n s e l  f o r  the p a r t i e s  are directed to appea r  for a P r e - T r i a l  

Conterence on October 14, 2005 a t  11:OO in I.A. Part 15, New Y o r k  

(:ount2y C o u r t h o u s e ,  60 Centre Street, Room 3 3 5 ,  New York New York at 

1 . l : O Q  a.m. at w h i c h  time this matter will be s e t  down for arA 

inquest. 

This memorandum opinion constitutes the decision and  order of 

the Court. 

!3a t ed : 8b.I -r 

/. 
HON. WALTER E. TOIAUBI J . S . C .  
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