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The following papers, numbered 1 to 86 were read on this Petition pursuant to CPLR Article 78 

Notice of Petltlonl Orde 

Answering Affidavits - Ex 

Replyln Affidavits -Metnor 

hlblts ... Memorandum 

Weturn of Recor 

Cross-Motion: 

Upon the foregoing pape 
determination of the New York State Dhrlslon of Housing and Community Renewal dated January 14,2005 Is 
annulled and vacated and Apartments I I G  and I I H  at 420 Riverside Drlve, New York, New Yorkshall be 
deemed two separate lhrlng accommodationsforthe purposes of luxury deregulation of hlgh rent a p a h e n b  
during the time periods relevant to the proceedings hereln. 

The petltloner (hereafter referred to as “Foerster”) brought this proceeding pursuant to Article 78 of 
the CPLR to review the declsion of the New York State Dhrlslon of Houslng and Communlty Renewal (hereafter 
referred to as “DHCR”) which determined that aparbnents 1 I G and I I H at 420 Riverside Drlve, New York, New 
Yorkarhould be deemed a slngle llvlng accommodation for purposes of luxury deregulatlon of a hlgh rent 
apartment. in this proceeding Foemter awwts that the determination Is art~ltrary, capricious, contrary to law 
and violates Foerster’s civil rights. 

DHCR opposes the petltlon. DHCR ergues that this determination is not arbitrary, caprlclous, 
erroneous or contrary to law, that the determlnatlon should be affirmed by the court and that the Instant 
petition should be dlsmlssed. 

Rox Rlv 83 Partners (hereafter referred to as “Rox RIv”), the owner of the subJect apartmenta, abo 
opposes the petltlon. Rox Rhr contends that DHCR’s decision has a ratlonal basis and must be upheld by the 
court. 

FACTS 

In 2001, Rox Rhr commenced proceedings to deregulate the rent for Foerater‘s apattment ( I  I H) at 420 
Riverside Drlve, New York New York and for apartment I I G  at the same property. Rox Rhr sought to have the 
rents for the two apartments combined for purposes of determining that the houslng accommodation’s 
monthly rent exceeded $2,000.00. Both apartments are leased to Thomas P. Ettlnger (hereafter referred to 
as “Ettlnger”), the petltloner’s husband. Rox Riv contended that Foerster and Ettlnger occupied the two 
apartments wtth the intent that they be used as aslngle household llvlng accommodatlon. In support of tts 
petltlon, Rox Rhr submitted an affldavlt of the 8uperlntendent at the apartment complexwhlch statim that the 
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supfintendent has “exam1ned”thesubJect apartments I‘... manytlmes over the last several years... ”,that; ‘The 
tenants utlllze apartments 1 I G  and I I H as a slngle Integrated llvlng unlt. ... apartment 11G does not have a 
kltchen at all. ... the tenante removed a bathroom from apartment 110.” (See Affldavlt attached to Return of 
Record at Item A-16). 

For thelr part, Foerster and Ettlnger contended that., although they remained legally marrled, they have 
been estranged and separated slnce In or around 1969. They further contended that they each malntaln their 
own eeparate households and have done so slnce thelrseparatlon (Foerster llvlng In apartment I 1  H end 
Ettlnger living In apartment I lG) .  

It Is undisputed that Foerster and Ettlnger remained legally marrled at all tlmes relevant to the 
proceedings herein. It Is further undisputed that the two apartmenb are not contiguous or physically Intagrated 
In any fashion. 

As part of the de-regulatlon proceedings, DHCRobtalned a report frwn one ofits Inspectors. Thb report 
contradicts the euperintendant’s affidavit by stating that, on March 26,2002, the two aparbnents were: “...totally 
separate entl ty...” (SIC) and that the Inspector “...obsewed the kltchen In Apt I I H and a kitchenette In Apt 
I I G  ...”. It must be noted that DHCR’s request for lnapectlon made no requestfor lnfomatlon about bathrooms 
In elther unit (See Return of Record Item A-18). 

On or about August 2,2002, DHCR Issued an Order of Deregulatlon which stated: “Based upon the 
evidence In the record,the Rent Admlnlstrator has determlned thetthe maxlmum rent for apartment I I G  and 
I 1  H can be comblned forthe purpose of Luxury Deregulatlon.”The order Itself provlded no other lndkatlon 
of the baela for the Rent Admlnlotrator’s declslon. 

In response to DHCR’s August 2,2002 determination, Ettlngerfllsd a Petition for Admlnlstratlve 
Review (hereafter referred to as the “PAR”). Foerster appeared In the PAR proceeding and wa8 represented 
by the attorney who also represented Ettlnger. 

After allowing both sides to submlt documents and Information for the record, DHCR concluded that 
It needed to hold a fact flndlng hearing as part of the admlnlstratlve revlew. The notlce of the hearing 
speclflcally stated: 

“The purpose of thls hearlng Is: to determine whether the two subject apartments were used 
and utllked together as one Integrated famlly resldence durlng the relevant time perlod (the 
perlod relevant to the ICF which was served on the tenant) and should therefore be 
consldered as one unlt and their rents combined for the purposes of luxury decontrol. 
The owner andlor tenant must submltthe following speclfled evidence or lnfomatlon to the 
Hearing Offlcer at thls hearlng: any evldence bearing on the above-mentioned Issue not 
prevlously submltted and already a part of the record. 
Both the owner and tenant are requested toappear and may be represented by counsel. 
Witnesses and written evidence In support of all contentlons may be presented. if you fall to 
appear, the DHCR wlll proceed wlthout you and will, wlthout further consultatlon wtth you, 
make a determlnatlon based solely on the evldence of record, lncludlng that received at the 
hearing.” (Return of Record, Item B-9) 

Though Foerster and Ettlnger dld not attend the hearlng In permon, they both appeared therein by thelr 
then counsel, Jason Deutschmelster, Esq. Rox Riv appeared by Its counsel, Nlles Wellkson, Esq., and by one 
of Its prlnclpals, Mr. Moshe Barkochboa. 

Foemter‘s and Ettlnger‘s submbsione In connectlon wtth the PAR Included, Inter-alla, nlne affldavtts 
from neighbors and three affldavtta from employees at the apartment complex Each affidavit Indlcated, based 
upon the respectlve afflantu’ obsewatlons and knowledge, that, to all outward appearances, Foemter and 
Ettinger each malntaln thelr own separata llvlng accommodations at thelr respective apartments. In addwon 
to the affldavlts, Foerster’s and Ettlnger‘s submlsslons Included numerous documents lndlcatlng that thelr 
lndhrldual addresses were at thelr mpecthre apadments mther than each others or at a comblned apartment. 
The record also Included the Inspection report of the DHCR Inspector who had found that the two apadmentm 
were completely separate unlts and that there was a kltchen In one and a kltchenette In the other. Therefore, 
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Foereterand Ettlngerelected (as the notice of the hearing Indicated they could) to rely upon the contents of 
the documents and submlsslons in the record before the DHCR rather than offering any testlmonlal evidence 
at the hearlng. 

In the face of Foemter’s and Efflnger’s reliance upon the document8 and informatlon In the record 
and despite Ettlnger’s absence, Rox Rhr’s counsel, wlthout being sworn as a witness and wlthout provldlng 
any foundation, offered various documents’ Into the record whlch he stated he had Intended to use to cross- 
examlne Ettlnger. The submlsslon of the documents constituted the ovewhelming majority of Rox Rlv’s 
presentatlon at the hearlng (Return of Record, Item B-I4 Page 15, Line I O  through Page 31, Llne 9). The 
balance of the case presented by Rox Riv’s counsel conslsted of the testimony of Mr. Barkochboa whlch 
indicates that he was In apartment I I G at 420 Rtverslde Drlve 12 years ago while accompanying an inspector 
who was belng ehown vloiatlons by Ettlnger but that he did notsee the kitchen (because Efflngerwould not 
allow Mr. Barkochboa to go lnto the kitchen) and that, about two years ago,when Mr. Barkochboa attempted 
to accompany an lnapector into the same apartment, Ettingar refused to allow Mr. Barkochboa into the 
apartment at ail (Return of Record, item 8-14, Page 34, Line 23 through Page 37, Llne 17). 

The January 14,2005 flnai deterrnlnation of the Deputy Commlssloner of the DHCRstates that It is 
adopting the “ALJ’s recommendatlon” (Return of Record Item B-13, Page 4, last paragraph) and that the 
Foemter and Ettlnger have; “...offered lnsufflcient reason to disturb the Rent Admlnlstrator‘s determtnation” 
(Return of Record item 8-13, Page 5, flrst paragraph)’. it also indicates that the documents offered by Rox 
Rlv’s counsel were accepted Into the record of the proceedings and were relied upon by DHCR’s Deputy 
Commissioner In reaching the flnai declslon in thts matter (see Return of Recod, item E-13, Page 3, first full 
paragraph). Furthermore, the decislon of the DHCR’s Deputy Commlssloner speclflcally states that; “...the 
presiding Admlnistrathre Law Judge (AW), based on the tenants faliura to appear and testify at the hearing, 
as well as the evidence and testimony presented at the hearing, found that the Rent Admlnlstrator‘s original 
determination that the rents for Apartments 11G and I I H were to be combined for the purposes of luxury 
decontrol should be conflnned...” (Return of Record, item 8-13, Page4, third full paragraph). It must also be 
noted that DHCR’s deputy commissloner cites DHCR Operattonal Bulletin 95-3 as authority for deflning the 
relevant Issue In the Instant proceeding (Return of Record, item 8-13, Page 2, fifth paragraph). 

DISCUSSION 

A. Errors Affectlng the Conduct of the Hearlng Before DHCR’s Admlnlstrative Law Judge 

““One of the questions to be determined In an artlcie 78 proceeding Is --‘Whether, In making the 
detemlnatlon, any rule of law affecting the rlghb ofthe parties thereto has been vlolated tothe prejudice of the 
petitioner‘.’ ‘That statute (Civ. Prac. Act 91295, subd. 5, now CPLR 7803, subd. 3 In part) of course, does not 
change the fundamental rule that any deprivation of the rlght to.. .a fairtrlal Is, in Itself, a basis for annulment 
of a determination resulting therefrom (U.S. Const. 6’h. Amendt.; N.Y. Const., art. I,  56; . . .)” (Internal case 
cltations omitted) (Romeo v Unlon Free School Dlstrict No. 3, Town of Islip, 82 Misc. 2d 336,339 [Suffolk 
County, 19751; cb Fusco v Moses, 304 N.Y. 424 [1962]). 

“When deallng wlth the public, the functlons of an admlnlstrative agency fall Into two broad 
categorles, ieglslathre and Judicial. ... ‘A Judlclal Inquiry Investigates, declares and enforces IlabllMes as they 
stand on present or past facts and under laws supposed to already exist. ...’ ... The hearing held by an 
admlnistratlve tribunal actlng in a judlclal or quasi judlclal capacity may be more or less Informal. Technical 
legal rules of evidence and procedure may be disregarded. Nevertheless, no easentlai part of a fairtrlal can 
be dispensed with unless watved” (internal casecltatlons omltted) (HechtvMon~ghan, 307 NY 481,469-470 
[1954]). 

The court has not considered the content of the documents offered because the petitioner has challenged 
the prejudice caused by the procedures undertaken rather than the weight of the evidence submitted at the hearing. 
Additionally, the court notes that the documents were not provided to the court in the Return of the Record. 

Although Item B-14 if the Return of the Record is labeled “Hearing Report” it consists only of the 
transcript of the fact finding hearing and does not contain any recommendations of the Administrative Law Judge. 
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“Where a hearing Is required before the body or offlcer making a determination, no essential element 
of a fair trial may be dispensed with, and thus questions of due pmcess, as well as of statutory procedure, may 
be revlewed” (67 NY Jur 2d, Article 78 and Related Proceedings 5 49). 

in the matter presently before thls court, the emrs in the procedure followed at the fact finding hearing 
before DHCRs Adminhthre Law Judge deprived the pettbnerof the dght to a fair hearing. Therefore, DHCR’8 
final determlnatlon based upon the hearing was arbitrary and caprlclous. 

First, the Admlntstrathre Law Judge incorrectly detennlned that Foersterand Ettingerfalled to “appear” 
at the hearing. Second, even assuming arguendo, that Foemterand Efflngerfailed to appear at the hearing, 
the Admlnistrathre Law Judge failed to follow DHCR’s procedure as provlded In the notlce of hearlng. Third, the 
Admlnlstrathre Law Judge allowed Rox Riv’s counsel to testify at the hearing without being sworn as a wltness 
and to submkdocumerh into evidence wtthout any foundation being offered forthe admission thereof. Fourth, 
DHCR incorrectly placed the burden of persuaslon In the hearing upon Foersterand Ettinger rather than Rox 
Riv. 

The notlce of the hearlng In the instant matterspeciflcally indlcated to Foemterand Ettlngerthat they 
were “... requested to appear end may be represented by counsel. ” By the t e r n  of the notlce, Foerster‘s and 
Ettinger’s attendance at the hearing was not mandatory and could be fulfilled by the appearance of legal 
counsel representing their Interests. Foerster and Efflngerappeamd at the hearing by their counsel rather than 
attendlng In person. Thelr counmei’s participation therein was consistent with the procsduressetforth in the 
notice of the hearing. Thus, the Administratlve Law Judge Incorrectly determined that Foerster and Ettinger 
failed to “appear” at the hearing. 

Even assuming arguendo Foerster and Ettinger had failed to appear at the hearlng, the notice of 
hearing speclflcally provlded, In such an event, that the hearing would proceed In thelr absence and DHCR 
would make ita determination from the evldence before it Therefore, the Adrninhhtlve Law Judge w a ~  not free 
to draw any adverse Inference against Foemter and Ettinger based solely upon thelr nonsppearance at the 
hearing. instead, if a party failed to appear at the hearing, the Administrative Law Judge was obligated to 
conduct a fair hearing and reach an impartial determination based upon the evidence properly before him. That 
Is not what occurred In the instant matter. 

Instead, Rox Rhr’s counsel requested that the Admlnbtrathw Law Judge presume that any testimony 
of Foerster and Efflngerwouid have been detrlmentai tothdr posttion (Return of Record, ltem 514 Page 8, Lines 
1-8). Thereafter, Rox Rhr’s counsel offered documents Into the record which he indicated he Intended to use 
In hls cross examlnation of Ettinger had Ettlnger testlfled at the hearlng. Since, the documentary evidence Rox 
Rhr offered at the hearing was completely dependant upon Ettinger‘stestlmony, it was Incumbent upon Rox 
Rlv’s counsel to subpoena Ealnger ratherthan memly rely upon Efflnger‘s status as a patty to the proceeding 
in order to secure his testimony. Under these circumstances, allowing Rox Rlv’s counsel to testify as an 
unsworn witness and to offer evidence Into the record wlthout any foundation forthat evidence goes beyond 
perrnlsslbie Informality In admlnlstratlve proceedings and deprived the petitioner of a fair hearlng. 

Furthermore, DHCR improperly placed the burden of persuasion upon Foemter and Efflnger In the fact 
flnding hearing. The hearing notice Indlcatd that the purpose of the hearing was; “...to determine whetherthe 
two subject apartments were used and utilhed together as one Integrated family residence during the relevant 
time period (the period relevant tothe ICF which was served on the tenant) and should therefore be considered 
as one unit and their rents combined forthe purposes of luxury decontrol.” (Return of Record, ttem 8-9). Slnce 
the hearing was set up to consider the underlying Issue in the proceedings, kwas designed to pmvldofacta 
DHCR had been unable to discern from the record before its Rent Administtator rather than reviewlng the 
evidence before the Rent Administratorwhen the odginai determination was made. Under these circumstances, 
the burden of persuaslon must, of necessity, have remained with Rox Riv (as the landlord In the proceedings) 
toshow that high rent de-reguiatlon of thesubject apartments was approprlate. The failure todoso further 
prejudiced the petitioner. 

B. DHCR’s Arbltrary and Caprlcious Unexpialned Departure From its Own Poilcy Statement 

“From the policy conslderatlons embodled In adminlstratlve law, It follows that, when an agency 
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determines to alter Its prior stated course, it must set forth Its mamtts for doing 80. Unless such an explanation 
Is furnlshed, a revlewlng court will be unable to determlne whether the agency has changed Its prior 
interpretation ofthe law forvaiid masons, or hasslmplyoveriooked or Ignored Its priordechlon ... Absentsuch 
an explanatlon, failure to conform to agency precedentwlli, therefore, require reversal on the law as arbhry ,  
even though there Is In the record substantial evidence to support thedetenninatlon made ...”( internal case 
citations omitted) (Charles A. Fleld Dellvery Servlcq Inc. v Roberts, 66 NY 2d 516,520 [1985]; cf: 721 Nlnfh 
Avenue, LLCvNew YorkState DlvlslonofHouslngand Communlty Renewal, 8AD3d41 [I“Dept,2004]). 

 where a tenant occuples two or more contlguous housing accommodatlonewhich may or may not 
be structurally combined to some degree, but not to a degree that would qualbfora ‘first rent,’will the rents 
of each be combined In determining whether the monthly legal regulated rent is $2,000 or more?” (New York 
State Dlvlsion of Housing and Community Renewal, Offlce of Rent Admlnlstretion, Operational 
Bulletin 96-3). 

In the instant matter DHCRs final determination Is asubstantlal departure from Its prwxlstlng pollcy 
statement contained in the operational bulletin lt cited assupport for tts declslon. This departure Is arbthry 
and capricious because DHCR did not explain of the reasons for the departure. 

DHCR’s operational bulletln 96-3 clearly states that the lndhrldual rents o t  “...two or more confiauow 
housing accommodatlons which may or may not beslmcturally mblned  t o m e  degree...” (emphesb added) 
may be combined and considered together for purposes of hlgh rent luxury de-regulation. The operational 
bulletln specfflcally refem to contlguous houslng accommodatlons. Since lt Is conceded that the apartments 
Involved In the instant matter are noncontiguous, DHCR’s pollcy of conslderlng the approprlsteneae Of 
combining rents of contlguous housing accommodations for purposes of high rent de-regulation Is not 
applicable tothe Instant case. Therefore, the lnitlal appilcation hemin should not have been entertained by 
DHCR without an explanatlon of Its reaeons for Its departure from Its announced pollcles. 

Moreover, the cases clted by the mpondents herein do not support DHCR’s departure from Its pollcy 
statement. None of the ctted cases contaln any indication thaf for purposes of high rent de-regulatlon, anythlng 
other than structurally combined or contlguous apartments (whether on the same floor or immediately above 
end below one another) have had thelr lndlvldual rents comblned. Insbad, the cited cases relate to proceedings 
to determine if the tenants used the apartments as their prlmary residence. 

The dlstlnctlon between the two situations Is critical. For many yeam the leglslature has manifested 
an Intent to Include housing units wlthln rent regulatlon forthe purpose of generally protecting affordable 
housing stocks. The courts have consistently ruled In deference to that leglslatlve goal (cf. Tegreh Realty 
CorpvJoyce, 88AD2d820[IMDept, 19821; WlsonvOneTenDuaneStmetRealtyCo., 123AD2d 198 [lot 
Dept, 19871; Federal Home Loan Mortgage Coporatlon v New York State Dlvlslon of Houslnq and 
Communlty Renewal, 87 NY 2d 325 [1995]). 

In each court case ctted by the respondents and dealing with prlmafy residence challenges, the tenant 
leased two noncontlguous aparbnents In one bulldlng for various purposes identlfled as relatlng to family 
needs. in Sharp vMelendez(l39 AD 2d 262 [lmt Dept, 19881) the tenant’s parentsasslsted hlm In managlng 
hls medical condltlon and hla original apartment was to small for all of them to share as their sole llvlng space. 
In Page Assodates vDolan (NYW, Nov. 8,1984 [App Tern, lmt Dept]) the tenant leased a second apartment 
to provide a bedroom for a nephew who was the tenant’s legal ward. In TraceyAssoclates vFaust (NYW, Apr. 
15,1987 [ClvCt, NY County]) thecourtonlystatedthatthesecondapartmentwas mntedwtththeintentthat it 
be used as an extension of the tenant’s primary residence. In 224East fp. StreetAssoclafes vSuackl(l38 
Misc. 2d 494 [Civ Ct, NYCounty, 198a) one tenant In a bulldlng married another tenant In the bulldlng and both 
tenants began to use both apertmenta wlth the second apartment belng used as a denlstudy, guest room, 
second dressing area and occaslonai sleeping area for one of the tenants. When landlords challenged the 
primary residence status of the respective tenants In the noneontlguous apartments, the courEs ruled in favor 
of the tenants. Thus, the courts’ rullnga have held consistently with the legislative intent to keep the living 
accommodations subject to rent regulatory statutes and prevent hardships upon the tenants. 

Were this court to bllndly apply the above determinations concemlng prlmary residence to the Instant 
case, the Intent behind them would be completely frustrated. None of thedecbions ctted by the respondents 
stands forthe proposltlon that the rents of two distinct aparbnents will be combined forthe purposee of high 
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rent deregulation merety because both apattments may(undercertaln circumstances) be considered the primary 
residence of one tenant. None of the partles tothe instant proceeding has cited any court case so holding. 
Ghring due conalderetlon tothe leglslathre goal of protecting rent regulated housing accommodations, absent 
a clear legislathre mandate tothe contrary, there Is no bash forthe court to extend the holdings of casea relating 
to primary residence determlnatlons to cams concerning high rent de-regulation. 

DECISION 

Ordinarily, a court will not substitute iEs judgment for that of an admlnistratlve agency. Instead, the 
errors c o m m M  by DHCR would constitute grounds forvacatlng Its determlnatlon end remanding ltto DHCR 
for new proceedlngs In confomancewtth proper procedures to provlde the petklonerwtth a fundamentally falr 
hearing and a determlnatlon whlch complies with DHCR’s announced policies. 

However, In the instant proceeding DHCR’s detenninatlon relates to an annual certMcatlon p e d 4  for 
the year 2001. Them has been no showing of any change In DHCR’s operational policles between the kuance 
of its 1995 operational builetln and DHCR’s 2005 final determlnatlon In this matter. Therefore, the only 
detenninatlon DHCRcould reach upon a remand of the Instant application wlthout arbbadly and capriciouoly 
departing from those pollcles would be to grant the PAR and conclude that the rents for the two apartments 
should not be comblned for purposss of hlgh rent deregulation forthe appllcable tlme period. The same holds 
true forthe annual certfflcatlon periods for 2002-2005. Therefore, a remand of the Instant proceedlng to DHCR 
for a new hearlng would be polntless. 

Given thls determination, the court need not addrew the remaining contentions ralsed by the partles 
hereln. 

ORDER AND JUDGMENT 

It Is; 

ADJUDGED AND DECREED: that the petltlon In thls matter is granted and It is; 

ORDERED: the detmnlnatlon of DHCR dated January 14,2006 ts annulled and vacated and A p a m  
I l G  and I I H at420 Riverslde Drive, New York, New Yorlt shall be deemed two separate living accommodations 
for the purposes of luxury de-regulatlon of hlgh rent apartments during the time periods relevant to the 
proceedlngs herein. 

The foregoing constitutes the decision, order and judgment of the court. 

Dated: 

/ 
(5 

Hon. arm S. Smith, J.S.C. 

Check one: O’FINAL DISPOSITION 0 NON-FINAL DISPOSITION 
Check if appropriate: 0 DO NOT POST 
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