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\NNED ON 1112512005 

SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PRESENT: KAREN S . QMITH 
Justice 

PART 44 

MOSHE FRUCHTER, 
Petitioner, 

- v  - 
CITY OF NEW YORK DEPARTMENT OF 
I-IOUSING PRESERVATION AND DEVELOPMENT 
and KENT VILLAGE HOUSING COMPANY, INC., 

Resbondents. 

INDEX NO. A.&EBQm 

MOTION bATE og/og/os 

MOTlON8EQ.NO. 001 

MOTION CAL. NO. 

The following papars, numbered I to Awere read on this Petitlon pursuant to CPLR Article 78 to a m  1 f Housln P on and Dev 

Notice of MotlonlPetItlon Order to Show Cause - Affldavita - Exhlblts ... 
Notice of Cross-Mqtlon - Answering Affldavlb - Exhibits ... Memorandum 

Replying Affldavit 

PAPER$ NUMBERED 

1 
2 & 3  

4 

Crass-Motion: 0 Yes a No 

Upon the fomgolng papers, It lo ORDERED thqt this Petition pursuant to CPLR Artlcle 78 Is granted to the 
ilrnlted extent that the matter is remanded to the M y  of New York Department of Housing Preeervatlorl and 
Development for further proceedlngs. 

Petitloner (hereafter referred to as “Fruchter”) commenced thls proceedlng pursuant to Article 78 of 
the CPLR to d l e w  a determlnatlon of the rwpondent, City of New York, Department of Housing Preservdon 
and Development (hereafter referred to as ‘IHPD”), whlch purported to deny Fruchter’s appeal for farnlly 
successlon rights pursuant to 28 RCNYs342(p) concerning a Mitchell-Lama apartment Fruchter occupies with ” 
hls wlfe and nine chlldren. The apartment is owned and operated by the respondent, Kent Vlllage Housleg 
Company, Inc. (hereafter referred tb as “Kent Vliiage”) and Is known as Apartment 4D at 116 Clymer Street, 
Brooklyn, New York (hereafter referred to as the “Aparbnent”). In hls petltlon Fruchter alleges that he never 
applied for family successlon rights to the Apartment. instead, Fruchter contends that he is a co-tenant who 
has been named on the lease for the Apartment since in or around 1997. Fruchter further alleges that he 
reside8 In the Apartment based upon his own rlghts as a co-tenant and that there Is no statutory basls for HPD 
to Insthe,  prosecute or determlne any proceedings In Fruchter’s name for family succession dghb to the 
Apartment Therefore, Fruchter arques that HPD’s detefilnatloh ddenylng hlm family successlon rights and 
authorizing his eviction from the Apartment Is arbitrary and capriclous, an abuse of dlscretlon, affected by - 
errors of law and In violation of lawul procedure. Accordlngly, Fruchter seeks a Judgment annulling and 
vacstlng HPD’s detennlnatlon snd declaring Fruchter‘s rights vls-a-vis HPD and Kent Vlllage with respect to 
the Apartment, 

In hls afflrmatlon In support of Fruchter‘s petition, Fruchter’s counsel polnts out that 28 RCNY 93-16 
establishes the procedure to termlnate a tenant’s ieass rights. Fruchter‘s counsel further argues that lease 
tennlnatlon procedures dlffer from family rights succession procedures because, In a lease termlnation 
proceedlng, there must be a showing of the tenant’s fault and HPD has the burden of proof whlle, In a family 
successlon rlghts proceeding, the tenant has the burden of proof and fault Is not an Issue. 

HPD has answered the petltlon alleging that Fruchter has no valid clalm for family successlon rlghts 
or any othervalld lease rights to the Apartment. HPDfurtheralleges, without elaboration, that”28 RCNY 53-02 
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govern8 petltioner‘s appllcatlon for successlon rights and 53-1 8 Is not applicable.” (HPD’e Answer, Pamgrapll 
160). Addltlonaily, HPD argues that the instant CPLR Artlcle 78 proceedlng Is untlmely because HPD malled 
a copy of Its declslon In the famlly succession righta proceedlng to Fruchter on October 16,2004 and he did 
not commence the Instant proceedlhg untll May 10,2006. 

On the return date of the petitloll, Kent Vlllage appeared and orally argued agalnst the petltlon but has 
fslled to submit an answer ts the petitton and musf therefore, be deemed In default. 

7 

In reply to HPD’s answer, Fruchter‘s attorney argues HPD has failed to addrew the lseue of whether 
a l ’ q ~ l l y  suwesslm rlqhtq proceeding was approprlate under the circumstances of the instant case, 
Fruchter’s attorney wnten#s that 4 proceeding assertlng famlly s~lccessl~rl rlghta occurs before a leatb It 
Issued In the name of a prospecvve tenant and that there is no legal authority for HPD to afnrrnatlvely Inqtltute 
and prosecute such proceedlngs In order to conduct an after-the fact review of the propriety of the Irruanw 
of an oubtandlng lease. Instead, he argues that, accordlng to the Rules of the Clty of New Ywk, ths phpsr 
procedure to challenge a tenant’s rights pursuant to an outstanding lease le a lease tennlnatlon proceeding 
pyrsymt to 28 RCNY 93-18. Flnally, Fruchter’s attorney argues that the instant Artlcle 78 proceeding Is timely 
becatme it wgs flled withlh fwr mmths from the date that Fruchter alleges he flmt 6celved notice of HPD’s 
flnai adminlstratlve detemlnatlon agalnst him and, In aplte of HDP’s allegatlon that It malled a copy of the 
determlnatlon tg FruGhtef substantlally earlier, there has beeh no evldence to contradict Fruchter‘s allegation 
as to when and how he recelved notice of the doteminatton. 

- 

There Is no dispute between the partles as to the underlylng facta Involved In the Instant matter. . 
At  about thg time they were married, Fruchter and hlg wife were issued a lease for and moved Into 

a me-bedroom apartment In the publlcty subsidlzed hoysing complex managed by Kent Village. HPD has not 
challenged the propriety Qf the lsauance af that lease. As the Fruchters began having children, they applled 
for and were addedto the internal waltlag list fora two-bedroom apartment In the complex. In or around 1998, 

bedroom apartment, Fruchter glleged that, at the direction and wlth the knowledge and convent of Kent 
Vltlage, his hmlly and the other family swltcbd apartments. Although there Is no evldence to Indicate WIO , 
orchestmted the apartment awap, Kent Village began lsrulng ieeees to the Aparbnent in the name of Fruchter 
48 Co-tenant with the head of the famlly that had prevlously lived in the Apartment. Fruchter was awarg that 
this was transpiring because Fruchter slgned, Interdla, leases whlch also included the signature of the heed 
of the other famlly and llsted both family heads as Co-Tenants, Slnce Kent Village prepared the leases and 
other papenrvork, Kent Village was also Ware that this was transpirlng. 

In or around HPD conducted an appilcatlop audlt gnd a re-certlflcatlon audit of Kent Vlllrgb’a 
property management record$. In an appllcatlon audlf HPD reviews the paperwork that relatea to applications 
for o w g w c y ,  transfer or SUC(;~$SOT tenancy. In a rekertlflcalon audit, HPD revlews the pdpemorb that 
relates to current occupants’ annual re-certlflcations of fanlily compositioq and flnanclai resources In . 
csnnectlon with the occupant’s condnued ellglblllty for housing subsidles. During the course of its audlts, 
HPD dlscovered numerous dlscrepsncles In Kent Village’s records. Among thc dlscrepancles was the fact 
that the records for the Apartment (lncludlrig the 1997 and 1998 lease renewals, femiiy lncume certlflcatlonu 
and family cowpositlon certlficatlons as phown in Exhiblta P and GI to HPD’s answer hereln) lndlcated a 
change in the head of the hpusehold (from the neme of the head of the family pnvlousiy occupylng the 
Apartment to that lndlvlduai and Fruchter) yet no appllcatlon for the change had been submltted to HPD (as 
raquirad by regulations). Furthennore, the record before the court lndlcetes that there were no documefh 
in Kent Village’s flle to Justify the change as a transfer based upon any waitlng llst or as a family member‘s 
succeseloo to the lease rlghts of a prior lessee of the Apartment. 

By letter dated June 23, 1998, HPD advlsed Kent Vlllage that the results of HPD’s audit of Kent 
Vlllage’s records Indlcated; “...that the housing company has permitted lnapproprlate succession practices 
for a number of yearn.” (See Exhibit E to HPD’s answer hereln) and requested that Kent Village submit certaln 
specific documents to HPD concernlng certaln apartments ldentlflsd in HPD’s audits lnciudlng the Apartment 
involved In this matter. 

In response to HPD’s request and apparently without any appllcatlon or request by Fruchter, Kent 
Vlllage’s managing agent sent Fruchter a fonn letter dated June 29, Ig98 advising Fruchter that he was; 
“...currently occupylng an apartment In vlolatlon fo the Ruiaa And Regulations Governing Clty-Aided Limited 
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establish a refutable presumptlon sf the docurtlent’s recelpt, Howqver, none of the cases clted by HPD 
establlsh any presumptlon as to the tlmlng of the receipt of the document. 

Moreow, except lor the cases relatlng to the service provhlons of the CPLR (Is whlch the operefive 
Issue Is the fact of malllclq not the fact of recelpt) all of the cases relled upon by HPD elther d l t d y  or, 
Indlregtly Clte IVas$w haurmce Go. v Murray, 46 W!d 828 (1978) as support for the argument advancsd ‘ 
by HPD. Omlttlng cltatlona, the entlre publbhed declslon In the Nassau case reads as fol~owo: 

Whew, as here, the proof exhlblts an oMce practice and procedure followed by the Insurers 
lr) ths requler coumg of their $uslqesq, which show that the nqtlces of cancellatlQn hsve 
been duly addressed and nialhd, ia pmqumptlon arlseqthatthose notlcer h4ve bgen rscelvsd 
by the Insureds. penlal of recelpt by the inslrntds, standing alone, Is insufFlclerlt to rebut ths 
presumption. In addltlon to cialm of ng recelpt, there must be a showing that routing offlce 
prsctlce was not followed or was so careless that It would be unreasonable to assume that 
the notlcd was malled. We would hasten to add, however, thqt In order for the presumptlon 
to arise, offlce practice must be geared so as to ensure the Ilkellhood that a notlce of 
canuellatlqn lo alwayi properly addressed and mailqd.(ld.) 

< 

The proof submitted to this ~0w-t by HPQ In the Instant matter Is not sufflclent to establlsh the 
presqmptlon set forth In Nassau. The affldavlts of Ms Llppa and Ms. Falcon do not demonstrate an o?flce 
practice establlshed and followed by HPD In the reqular course of burlness. Instead, they dlscurr What 
WO Individuals dld on one speclflc day In reppanse to a percelved need to mall out 27 declslons on that day, 
The nffldevlts otrcir no bash for the court to conclude that the conduct of those two Indlvlduals conformed 
ta qny estsbllshed prowdure whatsoever. 

Based upoh the foreqoing, the pnly evidence presented to the court to establlsh when Fruchter racelved 
the detmnlnatlorl Is Fur~hter‘s acknowledgmgnt that he received It on Februwy 18,2006. “The burden msb 
on t e ~ t s b q m v t d d m d -  
r n ~ o w s  commenced.,.” (Berkshire Nursing Center, Inc. v Nov/q/lo 
13 AD3d 327 [Znd Dept, 20d41). Slnce HPD has falled to meet ita burden, the instant Artlcle 78 proceeding must 
be wnsidered thely. 

I 

Turnlng to the rnerlb of Fyychter’s qrgumenh, 28 RCNY 9-02(p) states: “Occupancy rights Qf fqmlly 
members. (1)The rights of fml ly  membem ofatenantlcooperator~o haw rsnueqtad to remain as the lawful 
tenantlcooperator are governed by pPlldeq and procedures set forth In thls subdlvision .... (8) Where a famlly 
member angllea to t he houslnsl corm8 ny to remain In occupancy as a tenantlcooperator, the houslng 
company shall act on the appllcqtlpn wlttrin thirty (30) day8 of pcelpt by either rsqueotlng that HPD anyo,& 

r by denying the eppllcation and notlfylng the appllcant fmmily members In Wrltlng of Its 
determlnatlon.” (emphasis added). 

The entlre process for obtainlng famlly buccesslon rlghts a6 est forth in 28 RCNYs3-02 la prospectlve 
and lnltlatgd by a tenantlcooperator’s famlly member at the time that the tenantlcooperator elther leaves the. 
apgment or dles. The process contemplates that the famlly member may contlnue to use and occupy the 
apartment whlch is the sublect of the request whlle the request Is pendlng (provlded that they continue to pay 
the appropriate charges). There Is no provlslon, however, for the issuance of a new lease naming the 
requestlng famlly member as the terrantlcooperator untll the appllcatlon process (lnciudlng any appeal 
provlded for In the event the request Is denled) becomes flnal, The burdens of prosecuting the proceedlrq 
and presentlng proof are upon the family member cialmlng the rights. The regulations contaln no provlslonu 
for HPD or the houslng compgny to lnstltute or prosecute proceedlngs concerning family succession rights 
pursuant to 28 RCNY §3-02(p). 

appropriate procedures for lease termlnatlone or non-renewals. The rules, lnferalla, provlde for the houslng 
company to commence the proceedlngsnd comtaln provlslons for an admlnlstratlve hearing from whlch them 
Is no further admlnlstratlve appeal. Instead, the rules speclflcally state that the admlnlstratlve determlnatlon 
le subject to direct revlew In a CPLR Artlcle 78 proceedlng. Furthermore, 28 RCNY 33-18(f) states; ‘I ... It Is the 
express lntentlon of HPD that no other sectlon of these rules lo appllcable.” Therefore, the proper proceedha 
to deal wlth the clrcurnstances of the Instant matter, le; an allegedly Improper occupancy based upon an 
exlrtlng but allggedly lnvalld lease, Is the commencement of lease tetmlnatlon or non-renewal proceedings 
pursuant to 28 RCNY 53-18 (cf. Wong Y Gouverneur Garden8 Housing Corp., 308 AD2d 301 [Yt Dept 20031). 

4 

In contrast, once a lease has been issued, 28 RCNY 53-18 contalns regulatlons settlng forth 
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In the Instant matter, HPD ha8 attempted to create a proceeding not establlshed by Its rules to 
address Fruchter’s alleged vlolatlons of the Yltcheli-Lama rules. HPD may be comct In Its premise that 
Fruchtets occupancy of the Apartment io In vlolatlon of the rules and his lease vold becauw he has not 
complied wlth approprlate transfer procedures and Is not entitled to fanllly uuccesslon rlghb. Moreover, 
Fruchter may, by virtue of hl$ actions, have subjected hlmself and hls famlly to such sanctlons as llablllty for 
the fill1 market value of the occupancy of the Apartment (28 RCNY93-18pl) and removal of hls name from any, 
waltlng list he may have properly been on (28 RCNV g 3 0 2  [h] 1131). However, none of that juqtlfles HPD 
lnapproprlate use of a famlly guccesslon right$ proceedlng to removc Fruchter from the Apartment. “The 
rulw of @n admlnlstmtlve qgency, duly promulgated am blndlng upon the agency as wcdl as m y  other person 
who might be affected ...’I ( W c k  vBeho4,56 NYZd 777 [ IWZ]) ,  Slnce the process undertaken by HPD In the 
InSbtIt matter I8 In vtolqtlon af HPD own Nlbs, the detennlaatlon reached by HPP hereln must be set nslde. 
Accsrdlngly, It ha; 

ORDERED: that the lnvtant petltlon pursuant to Article 78 of the CPLR Is granted to the ilrnlted exterlt 
thgt determlnatlon of HPD dated October 14,2002 In the Instant matter Is hereby annulled and the matter Is 
remanded to HPD for further proceedings pursuant to therules and reguiatlons appllcable tothe termlnatlon 
and non-renewal of publicly' rubsldlzed houslnq leases. .- - - --. 

-- . - -. 

The foregoing constltutes the declslon, order and Judgment of the court 

I 

Hon. Karen S. Smith, J.S.C. 
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