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The following papers, numbered 1 to 4 were read on this Petition pursuant to CPLR Article 78 to annul an
administratlve determination of the New York City Department of HousIng Pregervation and Development

-

FOR THE FOLLOWI

MOTION/CASE IS RESPECTFULLY REFERRED TO

PAPERS NUMBERED
- Notice of Motion/Pstition Order to Show Cause - Affidavits - Exhiblis ... |
Notice of Cross-Motion - Answering Affldavits — Exhibits ... Memorandum 283
- Replylng Affidavit ___ 4
Cross-Motion: [ Yes X No y

Upon the foregolng papers, It s ORDERED that this Petition pursuant to CPLR Article 78 is grﬁntod to the
limited extent that the matter Is remanded to the City of New York Department of Houslng Preservation and
Development for further proceedings.

Petitioner (hersafter referred to as "Fruchter”) commenced thls proceeding pursuant to Article 78 of
the CPLR to review a detsrmination of the respondent, Clty of New York, Department of Housing Preservation
and Development (hereafter referred to as “HPD"), which purported to deny Fruchter's appeal for famlily
successlon rights pursuant to 28 RCNY§3-02(p) concerning a Mitchell-Lama apartment Fruchter occuples with *
his wife and nine chlldren. The apartment is owned and operated by the respondent, Kent Vlilage Housing
Company, Inc. (hereafter referred to as “Kent Village”) and Is known as Apartment 4D at 1156 Clymer Stroet,
Brooklyn, New York (hereafter referred to as the “Apartment”). In his petition Fruchter alleges that he never
applled for family succession rights to the Apartment. Instead, Fruchter contends that he Is a co-tenant who
has been named on the lease for the Apartment since In or around 1997, Fruchter further alleges that he
resides In the Apartment based upon his own rights as a co-tenantand that there Is no statutory basis for HPD
to Institute, prosecute or determine any proceedings In Fruchter's name for family successlon rights to the
Apartment. Therefore, Fruchter argues that HPD's determination denying him famlly successlon rights and
authorizing his eviction from the Apartment Is arbltrary and capriclous, an abuse of discretion, affected by -
errors of law and in violation of lawful procedure. Accordingly, Fruchter seeks a Judgment annulling and
vacating HPD's determination and declaring Fruchter's rights vis-a-vis HPD and Kent Village with respect to
the Apartment. '

In his affirmatlon In support of Fruchter's petition, Fruchter's counsel points out that 28 RCNY §3-18
establishes the procedure to terminate a tenant's lease rights. Fruchter's counsel further argues that lease
termination procedures differ from famlly rights successlon procedures because, In a lease tarmination
proceeding, there must be a showing of the tenant’s fault and HPD has the burden of proof while, In a family
succession rights proceeding, the tenant has the burden of proof and fault Is not an issue. .

HPD has answered the pefltlon alleging that Fruchter has no valld claim for family succession rights
orany other valld lease rights to the Apartment. HPD further alleges, without elaboration, that “28 RCNY §3-02
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govemns petltioner's application for succession rights and §3-18 is not applicable.” (HPD’s Answer, Paragraph
150). Additionally, HPD argues that the instant CPLR Article 78 proceeding Is untimely because HPD malled
a copy of Its declslon In the famlily successlon rights proceeding to Fruchtaer on October 15, 2004 and he did
not commence the instant proceeding untll May 10, 2006. .

On the return date of the petition, KentVillage appeared and orally argued against the petition but has
falled to submit an answer to the petitlon and must, therefore, be deemed in default.

In reply to HPD's answer, Fruchter's attorney argues HPD has falled to address the Issue of whether
a family succession rights proceeding was appropriate under the circumstances of the Instant case.
Fruchter's attorney contends that a proceeding asserting famlly successlon rights occurs before a lease Is
Issued In the name of a prospectlve tenant and that there Is no legal authority for HPD to affirmatively Institute
and prosecute such proceedings In order to conduct an after-the fact raview of the propriety of the Issuance .
of an outstanding lease. Instead, he argues that, according to the Rules of the City of New York, the proper
procedure to challenge a tenant's rights pursuant to an outstanding leasa Is a lease termination proceeding
pursuant to 28 RCNY §3-18. Finally, Fruchter's attorney argues that the Instant Article 78 proceeding s timely
because It was fllad within four months from the date that Fruchter alleges he first recelved notice of HPD's
final adminlstrative determination agalnst him and, In spite of HDP's allegatlon that it malled a copy of the
determination to Fruchter substantlally earlier, there has beeh no evidence to contradict Fruchter’s allegation
as to when and how he recelved notice of the determination.

There Is no dispute between the parties as to the underlying facts involved in the Instant matter.

At about the time they were married, Fruchter and hig wife were issued a lease for and moved Into
a one-bedroom apartment In the publicly subslidized housing complex managed by Kent Village. HPD has not
challonged the propriety of the Issuance of that lease. As the Fruchters began having children, they applied
for and were addodto the Intomal waltlng Ilst for atwo- bodroom apartmont in tho complox In or around 1996,

tlme another famlly n the complex appllod for an lntemal transfor from a throo-bodroom apartmont to a two-
bodroom apartment. Fruchter alleges that, at the diraction and with the knowledge and consent of Kent
Viliage, his famlly and the other family switched apartments. Although there is no evidence to Indicate who _
orchestrated the apartment swap, Kent Village began Issulng leases to the Apartmont In the name of Fruchter
as Co-tenant with the head of the famlly that had previously lived In the Apartment. Fruchter was aware that
this was transpiring because Fruchter signed, Inter alia, leases which also Included the signature of the head
of the other famlly and listed both family heads as Co-Tenants, Since Kent Village prepared the leases and
other paperwork, Kent Vlllage was also aware that this was transplring.

in or around 1998, HPD conductsd an application audit and a re-certification audit of Kent Village's
property management records. In an application audit, HPD revlews the paperwork that relates to applications
for occupancy, tranafer or successor tenancy. In a re-certification audit, HPD reviews the paperwork that
relates to current occupants' annual re-certifications of famlly composition and flnanclal resources In"
connection with the occupant's continued elliglbllity for housing subsidles. During the course of its audits,
HPD discovered numerous discrepancies in Kent Village's records. Among the discrepancles was the fact
that the records for the Apartment (Including the 1997 and 1998 lease renewals, famlly income certifications
and family composition certifications as shown In Exhibits P and Q to HPD’s answer hereln) Indicated a
change In the head of the household (from the name of the head of the family previously occupying the
Apartment to that Indlvidual and Fruchter) yet no application for the change had been submitted to HPD (as
required by regulations). Furthermore, the record before the court indicates that there were no documents
In Kent Vlllage's flle to Justify the change as a transfer based upon any walting list or as a family member’s
successlon to the lease rights of a prior lessee of the Apartment. :

By letter dated June 23, 1998, HPD advised Kent Village that the results of HPD's audit of Kent
Village’s records Indicated; “...that the housing company has permitted inappropriate succession practices
fora number of years.” (See Exhibit E to HPD’s answer herein) and requested that Kent Village submit certaln
specific documents to HPD concerning certaln apartments Identified In HPD’s audits including the Apartment
involved in this matter. '

In response to HPD's request and apparently without any application or request by Fruchter, Kent
Village's managing agent sent Fruchter a form letter dated June 29, 1998 advising Fruchter that he was; .
“..currently occupying an apartment in violation fo the Rules And Regulations Governing Clty-Aided Limited
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Profit Housing Companles.” (See Exhibit L to HPD's answer herein.) and that Fruchter's file contalned
insufficlent Informatlon for Kent Vlllage; “..to approve your tenancy and forward its approval to the
Department of Houslng Preservation and Davolopmont for thelr approval in compliance with th Section 3-

02(p)(8) of the rules and regulations.” (Id.) Although the form letter advises Fruchter that he may appeal the -

“determination” to HPD within thirty calendar days of Its recelpt, the letter contains no Information thatwould *
provide any notice of the substance of the alleged violation of the applicable rules and regulations nor any
explanation of what rule Furchter had purportedly violated or any opportunity or time perlod to cure the
alleged vlolatlon

By letter dated July 2, 1998, Kent Village’s managing agent notifled HPD that; “[a]t that present tims,
all known apartments that may be in violation of the successlon rules have been notlﬂad by the housing
company as per my letter to you dated 6/29/98.” HPD was listed as recelving a copy of Kent Viilage's June 29,
1998 letter to Fruchter. However, the record contalns no letter dated June 29, 1998 addressed directly to HPD.

v

By letter dated July 31, 1998, Kent Vlilage notifled Fruchter that his; “...application for parmission to
remaln In occupancy as a tenant of the above apartment s hereby denied.” (See Exhibit G to HPD's answer

" . herein.) This letter specifically refers to the occupancy of the Apartment by the prior family of record and

makes speclfic factual statements that would be relevant to an application by an apartment’s occupant for
famlly successlon rights and then directly states: “You were notifled of the rejection of successlon by lettor
malled June 30,1998 ..." (Id.) The July 31, 1898 letter further states: “ You may within thirty (30) calendar days
of the receipt of this danlal appeal to the Assistant Commissioner of HPD ... The appeal shall briefly set forth
the reasons why you belleve you are entitled to occupy the apartment and any errors or erroneous findings
you belleve are contained In this determination. The Assistant Commissloner or her designee will review this .
determination and any additlonal Information submitted by you and will Issue the final agency decision with
regard to your application.” (Id.)

By Iettor datod Auguut 17 1998 contalnlng the roforonco “Kont Vlllago Houslng Co V. Fruchtor" HPD

to apartment #4D " (Soe Exhlblt H to HPD's answor hereln ) Tho Iottor also Indlcates that Fruchter, “ can
submit any additional relevant informatlon...” and advises Fruchter to; *'...remember to Include proof of your
relationship with the tenant of record ...” (Id.)

By letter dated January 28, 1999, Fruchter's counsoi submitted additional informatlon to HPD )
including, inter alla, the fact that; “Mr. Fruchter never made ... a request for successlon rights.” (See Exhiblit
I to HPD's answer hereln) and the legal argument; “...that there Is no successlion rights case properly before
you.” (Id.)

Nothing further seems to have transplired In the Instant matter untll November 8, 2001 when, In spite
of the fact that the regulations relating to family successlon rights do not provide for a hearing before an
administrative law Judge, HPD conducted Just such a hearing captioned; “Kent Village HousIng Assoclates,
V8. Moshe Fruchter.” (See Exhibit J to HPD's answer hereln.) Fruchter was present and testlfied at such _
hearing. As a result of that hearing, HPD's hearing officer lssued a declslon dated October 14, 2002 tltled
“DENIAL OF APPEAL FOR SUCCESSION RIGHTS" (Sea ExhIbit A to HPD's answer hereln). In that declsion,
HPD's hearing officer concluded; “... the successlon rights appeal Is denled ...” (Id.)

HPD has offered an affidavit of its hearing offlcer and another employee who allege that they malled
the above declslon to Fruchter on October 15, 2004 together with 26 other decislons they malled out on that
date. However, Fruchter allages that he did not receive the decision or any notlce thereof until he recelved
a notlce of the terminatlon of his tenancy dated February 18, 2005 which had a copy of the decislon attached
toIt. Thus, HPD has offered no evidence contradicting Fruchter’s statement concerning the date of his rocalpt
of the declslon

Flrst, addressing the issue of the statute of imitatlons, it Is well settled (and HPD itself concedes) that
its determination did not become binding upon Fruchter untll it had an impact upon him and the; “...petitioner
was negatively Impacted when he recelved respondent's decislon,...” (HPD’s answer herein, paragraph 159;
cf. In the Matter of 80 E. 116" Street Corp. v City of New York Department of HousIng Preservation and
Development et al, 245 AD2d 107 [1* Dept 1997]). Thus, the Issue becomes the timing of Fruchter’s receipt
of the determination not the date of Its malling.

HPD argues that proof of a routine office practice with respect to malling a document Is sufficlent to
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establish a refutable presumption of the document’s recelpt. However, none of the cases cited by HPD
establlsh any presumption as to the timing of the receipt of the document.

Moreover, except for the cases relating to the service provisions of the CPLR (in which the operative
issue Is the fact of malling not the fact of receipt) all of the cases relled upon by HPD either directly or,
Indirectly clte Nassau Insurance Co. v Murray, 48 NY2d 828 (1978) as support for the argument advanced !
by HPD. Omitting citatlons, the entire published declsion In the Nassau case reads as follows:

Wheroe, as here, the proof exhlblts an office practice and procedure followed by the insurers
in the regular course of thelr business, which shows that the notices of cancellation have
been duly addressed and malled, a presumption arises that those notices have been recelved
by the Insureds. Denlal of recelpt by the insureds, standing alone, Is insufficlent to rebut the
presumption. In addition to a claim of no recelpt, there must be a showing that routine office
practice was not followed or was so careless that it would be unreasonable to assume that

. the notlce was malled. We would hasten to add, however, that In order for the presumption
to arise, office practice must be geared so as to ensure the likellhood that a notice of -
cancellation Is always properly addressed and malled.(id.) ~ R

The proof submitted to this court by HPD in the instant matter Is not sufficlent to establish the
presumption set forth In Nassau. The affidavits of Ms Lippa and Ms. Faicon do not demonstrate an office
practice established and followed by HPD In the regular course of Its business. Instead, they discuss what
two Individuals did on one specific day in response to a perceived need to mall out 27 decisions on that day.
The affidavits offer no basls for the court to conclude that the conduct of those two Individuals conformed
to any established procedure whatsoever. .

/- : :
Based upon the foregoing, the only evidence presented to the courtto establish when Fruchter recelved
the determination Is Furchter's acknowledgment that he recelved It on February 18, 2005. “The burden rests
‘ tattomsusardefonsetowstabitshthatitsdecistorrprovidednotlece——————
~ more than four months before the proceading was commenced...” (Berkshire Nursing Center, Inc. v Noviallo
13 AD3d 327 [2™ Dept, 2004]), Since HPD has falled to meet its burden, the instant Article 78 proceeding must
be considered timely.

- Turning to the merits of Fruchter’'s arguments, 28 RCNY §3-02(p) states: “Occupancy rights of famlly .
members. (1) The rights of family membars of a tenant/cooperator who have requested to remain as the lawful
tenant/cooperator are governed by policles and procedures set forth In this subdivision.... (8) Where a famlly
member applies o the housing company to remain in occupancy as a tenant/cooperator, the housing
company shall act on the application within thirty (30) days of recelpt by elther requesting that HPD approye

the application or by denying the application and notlfying the applicant family membars In writing of Its

determination.” (emphasis added).

_ The entire process for obtalning famlly succession rights as set forth in 28 RCNY§3-02 is prospective

* and Inltlated by a tenant/cooperator’s famlly member at the time that the tenant/cooperator elther leaves the ,
apartment or dles. The process contemplates that the famlly member may continue to use and occupy the
apartment which Is the subject of the request while the request Is pending (provided that they continue to pay
the appropriate charges). There I8 no provislon, however, for the Issuance of a new lease naming the
requesting family member as the tenant/cooperator untll the application process (including any appeal
provided for In the event the request is denied) becomes flnal, The burdens of prosecuting the proceeding
and presenting proof are upon the famlly member claiming the rights. The regulations contaln no provisions
for HPD or the housing company to Institute or prosecuts proceedings concerning famlly succession rights
pursuant to 28 RCNY §3-02(p).

In contrast, once a lease has been Issued, 28 RCNY §3-18 contalns regulations setting forth )
appropriate procedures for leage terminatlons or non-renewals. The rules, Inter alia, provide for the housing
company to commence the proceedingand contain provisions for an administrative hearing from which there
Is nofurther administrative appeal. Instead, the rules specifically state that the adminlstrative determination
Is subject to direct review In a CPLR Article 78 proceeding. Furthermore, 28 RCNY §3-18(f) states; ... Itis the
express intention of HPD that no other section of these rules Is applicable.” Therefore, the proper proceeding
to deal with the circumstances of the Instant matter, le; an allegedly Improper occupancy based upon an
existing but allegedly invalid lease, Is the commencement of lease termination or non-renewal proceedings
pursuantto 28 RCNY §3-18 (cf. Wong v Gouverneur Gardens Housing Corp., 308 AD2d 301 [1* Dept 2003]).
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In the Instant matter, HPD has attempted to create a proceeding not established by its rules to
address Fruchter's alleged violations of the Mitchell-Lama rules. HPD may be correct In its premise that
Fruchter's occupancy of the Apartment is In violation of the rules and his lease void because he has not
compiled with appropriate transfer procedures and Is not entitled to family successlon rights. Moreover,
Fruchter may, by virtue of his actions, have subjected himself and his famlly to such sanctions as llability for
the full market value of the occupancy of the Apartment (28 RCNY§3-18[h]) and removal of his name from any
walting list he may have properly been on (28 RCNY § 3-02 [h] [13]). Howaver, none of that |ustifies HPD
Inappropriate use of a famlly succession rights proceeding to remove Frughter from the Apartment. “The
rules of an administrative agency, duly promulgated are binding upon the agency as well as any other person
who might be affected...” (Frick v Bahou, 56 NY2d 777 [1982]), Since the process undertaken by HPD In the
Instant matter is In violation of HPD own rules, the determination reached by HPD herein must be set aside.
Accordingly, it Is; :

ORDERED: that the Instant petition pursuant to Article 78 of the CPLR Is granted to the limlted extent
that determination of HPD dated October 14, 2002 In the instant matter Is hereby annulled and the matter Is
remanded to HPD for further proceedings pursuant to the rules and regulations applicable to the termination *

and non-renewal of publicly subsidized housing leases.

The foregoing constltutes the declsion, order and Judgment of the court.

Dated: \s “‘(:'é)c)/ %S 5

Hon. Karen S. Smith, J.5.C.
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