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SUPREME COU'll'l OF TI-IF STA'I.'.E OF NEW YOKK 
COUNTY OF N E W  YORK: TAS PAKI' 54 

MATTHEW BOY'LE and KATHLEEN BOYLE, 
X ......................................................................... 

-against- 

421~1 Sl. DEV. PROIECT, INC., 42nd ST. CO. and F.J. 
SCIAME CONS. CY)., INC., 

42nd ST. DDV. PROJECT, INC., 42iid ST. CO. and 
PA. SCTA.ME CONS. C.U., N C . ,  

Th i rd - P arl y P 1 aiiiti I'fs , 

-against- 

ARCHER'S lRON WORKS and VALLEY FOR.GE 
INSUK. U)., s/l-L/a, CNA COMMERCIAL, INSlJR., 

ARCHER'S IRON WORKS, 

S eco 11 d '111 i rd-Part y P 1 ai.n ti ff, 

- ag ai 11 s t - 

INDEX NO.:101980/01 

INDEX NO.: 590758/02 

INDEX NO.: 500842/04 

CANIION CONS. COW., 

S H I RLEY W E RNG I i  KO R N M I C  H : 

'I'his action ariscs From a constnlclion site accident. Plaintiff7 am ironworker by tradc, was 
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cniployed by Archer’s Iron Works (,“Archer”) , working on the construction of an cleven-story 

bui1diii.g located at 229 West 4211d Strcct, New ‘York, New Yoi-k, when he was iiijurcd. 42d 

Street Dcvclopmeiit Projcct, h c . ,  42iid Strcct Company (logcthcr, “42ncl Street”) was the owmi- 

of Ihe building, and F.J. Sciame Chnslruction Company, lnc. (“Sciamc”) was thc constrmtion 

maiiager/general contractor for tlic projecl. Archcr was relaincd hy Sciame to install stccl stairs 

011 the inside of thc building. Canr-on Construction Corp. (“Clar~ron”) was h e  structural steel 

subconlrxtor lor the pro-ject. Valley Forge hisiirancc Company, s/h/a, CNA Comrncrcial 

hisurancc (“Valley Forge”), was the liability insurer who allcgcdly iiisiired dchda i i t s  agaiiist 

loss arising li-om Archcr’s work. 

Plaintii‘fallegcs that hc was m e  of a six-man crew, all Archer cmployees, engagcd in 

hoisting tlie coniponents o r  steel stairs to the sixth floor. Thc component materials liad to hc 

hoistcd tlu-ough an open clcvator shaft. According to plaintiff, three 1iic11 were at ground level, 

attaching the materials to a hoisting mechanisiii called an electric chain fall; plaintiff was on a 

beam within the shaft at the sixth-floor levcl, operating the chain fall, and guiding thc hoisted 

materials, in ordcr lo ciisui-e h e y  did no1 gct caught on anything in the shalt; and two  en werc 

at tlie sixth llool- landing, rcceiviiig the material. In addition two Archcr employccs were located 

011 thc eighth or ninth floor level of tlic shaft, performing actual inshllation work. 

The assembly of stccl stairs rcquires ttu-eaded rods, stccl rods approximately six i-kct long, 

weighing appi:oxiniately six pounds, which act as a kind of bolt, holding parts or the stairs 

togcther. PlaintifFallegcs that, oil the day orhis accidcnt, whilc he was working in the shdt,  a 

llircaded rod fell Fom two or thrce floors above him, where his co-workers wcre installing stairs, 

and struck hiin on the right side of his hack and hip, injuring him. 
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‘I’hc Coilit iiow has hcfore it riiotioiis sequenccs 006, 007, 008 and 009, as wcll. as three 

cross-motions. I n  iiiolioii sequence iiuiiilxr 006, plaiiitifik move, pursuant to CPT.,R 32 12, for 

sunimaiy judgmeiit on tlic issue of defcndaiits’ liability pursuant to Labor Law $5240 (1.) and 

241 -a, and for a11 orclei- setting tlic case down for an immediate asscssment or dai-nagcs. Third- 

part.y defcndant/second third-party plainti I‘I‘ Archer cross-moves, pursuaiit to CPT,R 32 12, for 

suimiiiary judgiiiciit dismissi.iig plaintiffs’ anicnded. complaint. L)efendants/tlii1-d-party plaintiff‘s 

cross-move, p~irs~iaiil to CPLR 32 12, for suiiiiiiary judgixieiit. disniissing plaintiffs’ anicl-dccl 

cornplaint and for suminary judgnieiit in tlicir Livor or1 the third, fourth, and sixth causcs 01‘ 

action in their third-party complaint. ‘l’hird-party defcndaiil Vallcy Forge Insurance Company, 

slldia, CNA Comnicrcial liisuraiice (“Vallcy Forgc”) cross-moves, pursiiaiit to CPLli 321 2, lor 

summary j udgmcnt dismiss iiig the third-party compl aint as agai list it. 

I n  motion scquence 007 plaintiffs iiiove, [mrsiianl lo CPLK 3 122(a) to quash a subpoena 

issued for dcposi lion of its cxpert doctor. In niotion scqueiice nuriiber 008, plaintiffs movc, 

pursuaiil to CPLR 1010, for the dismissal or scverancc o r  the sccond third-party action. Finally, 

in motion sequciice iiumber 009, second third-party defcndant Catiron Coiistruclion Corp. 

(“Canron”) I I I O V ~ S ,  pursiiant to CPL,.R 10 I O ,  to sever the second third-party action, and lor a 

separate trial of the second third-party action; or, in the alternative, for an order striking tlne casc 

from the calendar, in order to give Can.ron thc time and opportunity to conduct discovery and to 

movc Tor sut~~liiaryjiidgnient, and to adjourn the trial ol‘lhis matter lor at least 12 months, for ilic 

saiiic reasons, 

Motion sequcncc 007 has been settled. Motion sequences 006, 008, aiid 009 are 

consolidated foi- disposi tion. 
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PLEAnlNGS 

Plainti TTs’ ameiidcd complaiiit asserts two causcs or  action. In the first, plaintil‘CT set forth 

causes of action Ibr common-law negligencc and violatioils of Labor Law 55200, 240 and 

241 (6), and i n  the second, plaintiff’s wife puts forth a dcrivative claim for loss of consortiinn. In 

his Second Supplemental Vci-i licci Bill of Particulars, plaintiff also asserts that defendants 

violated 1,ahor Law $241 -a. 

Dcfcnciants’ hird-party complaint alleges six causcs or  action, the first four against 

Archer, and the filth and sixth against Valley Forge: (1) coninion-law indemnification; (2) 

contribution; (3) contractual indemnification; (4) breach of contract to procure insurance; ( 5 )  

breach 01 contract by failurc to deleend and indemnify; and (6) breach of contract lo obtain 

insurance. Archer’s second thii-d-party complaint against Canron allcges two causcs 01 action for 

co iiim 011 I aw in d en1 ti  i li c a lion and con tri b u t i o 11. 

CONCLUSIONS OF LAW 

As an initial iiiattcr, the court notes that the partics allege aiid argue different fact patteiiis 

with respcct to what floors plaintiffalid his co-workcrs were on (plaintiffs version is that he was 

cni tlic sixth ilooi- levcl, a ~ i d  that his co-workers wcr-e o11 tlic eighth or ninth floor; defendants 

proffcr evidence that plaintifU and his co-workcrs could not havc been any higher than the fifth 

floor level), and thc date 011 which the accidcnt happciied (July 7 or 8, 1999). These 

discrepancies are of no monicnt, since i t  is uncoiitestcd that plaiiitjff was injured at the jobsite 

when a threaded rod [ell on liitn from above. 

1. Pliiiiitl[i Molion for* Pirrtinl Sumn2ao) .Jii&lXniciit (Motiotz Sei/uenr.~s 006) 

A .  Labor Law 4240( 1 ) 
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Labor Law $ 240 ( I )  provides, in  pertinent part: 

All contractors aiid owiicrs and their agcnts ... in the 
crcctioii ... o f a  buildiiig ... shall fiirnish or ercct, or cause to be 
furnislicd or erected for the performance or such labor, scalfolding, 
hoists, stays, ladders, slings, hangcrs, blocks, pullcys, braces, irons, 
rc)pcs, and othcr dcvices which sliall be so constnicted, placed and 
operatcd as to give proper proteclion to a psrsoii so employed. 

Thc stalutc iiiiposes absolute liahility upon owners, contractors, and their agcnts for injuries to 

workcrs that were proximately caused by the failurc to providc safcty devices ncccssai-y to 

protect the workers froiii elevation-related risks and hazards, such as “falling rrom a height or 

being struck by a Idling ohject that was impropcrly hoisted or iiiadequatcly secured.” Ross v. 

C‘iirlis-Palmer I Iydro-Elcc. Co., 81 N.Y.2d 494, 501 (1993). However, “not evcry object that 

falls on a woi-ker, gives risc to the extraordinary protections ofliabor Law 6 240( 1). Rather, 

liability is contingent upon the cxistencc o l  a hazard contemplated in scction 240(1) and the 

failure to use, or the inadequacy of, a safcty device o l  the kind enumerated thcrciii.” Narducci v 

Manhassct Hay Assocs., 96 N.Y.2d 250, 267 (2001). In order lo prevail on a “falling objcct” 

scclion 240( 1)  case, “[a] plaintilTinust show that the object fell, while being hoisted or secured, 

ht~cmse  uf’the absence or inadequacy of a safcty devicc of thc kind enuiiieratcd in the statute” 

(4. al 268; [eniplmsis in oi-iginal]) which “would have bccii rieccssary or even expccted.” Id.; 

quoted in lioherts v. G.E., 07 N.Y.2d 737, 738 (2002). 

The parties posit different ways that plainti I T S  work could, or sho~ild, have beeti donc. 

Plainti fr‘allcges that the accident could lime bccn prevented if various provisions ofthe 

Industiial C‘ode, which reqiiire woodcii planking above and below a worker in an elevator shart, 

had becn coinplied with. Defcndants contend that compliance with tliose scclions oCthe 

Industrial Code would have rcndered it ir-npossiblc Tor plaintiff to do his job, v&., to assist in 
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hoisting inatel-ials for stecl stairs through an opcn elevator shaft by mealis of a chain Fall. 

T3ccause these allegations pose a triable issue of fact with rcspcct to “whether a statutorily 

enumerated protective device would have bccn ‘ncccssary or even expected’ to shield plaintiff, 

an ironworlccr, ...”( Bush v. Greq:ory/Madison Avc., T.T,C, 308 A.D.2d 360, 361 [ 1 st Depl. 20033 

citing Koberls, supra, and Narducci, supra), those parts of plaintiITs motion, and Archer’s and 

dcrciidants’ cross motions which seek summary judgment on, or dismissing, plaintiffs scctioii 

240( 1 ) cause o l  action, arc denicd. 

E. 1,abor Law 6241 -a 

L:ihor Law 4 241 -a provides, in relevant part: 

Any inen working in or at elcvator shaftways ... in the course of 
cons t ruct i 011 or d em01 it i on shall be p rot cc t ed by sound pl ankin g at 
least two inchcs thick laid across thc opening at levcls 1101 niore 
than two stories abovc and not inorc tliaii one story below siich 
iiicii, or by other means specified in the rulcs ofthe [Industrial 
Code]. 

Again, the purpose ol-the statute is “to protcct the men from being stnick by objects 

filling li-om high places, aiid ir, for any reason, thcsc men should Fill, then their- fill would bc 

limited lo a niaximuin ol’oiie story and, therchy, less likcly to be irijurcd severely.” Seicer v. 

Port of New York Aiitlioritv, 43 A.D.2d 339, 340 (1st I k p t .  1974). However, if an open shafl 

was 1-easnnably requircd or ncccssary for the perfoiniance of the work, thcre is 110 violation of 

Labor 1,aw $241 -a. See RrLoza v. Park P.E.P. C‘orp., 28 A.D.2d S67 (2d Dept. 1967); Viviaii v. 

J .  W. Enterprises, Inc., 16 A.D.2d 933 (2d Dept.), 1v.denied 12 N.Y.2d 642 (1 962). As discussed 

abovc, a triable issue o l  f x t  exists as to whelhcr the work itself required ail open shaftway. As a 

result, those p r t s  of plaintiffs’ motion and defendants’ and Archcr’s cross-motions which seck 

sumr-nary jiid~riiciit 011, or dismissing, plaintiffs section 241-21 claim are denied. 
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LIe La Rosa v. Philip Morris Mqiiit. - Cc>i-p., 303 A.D.2d 190, 192 (1st Dept. 2003). ‘ll~e~-eFore, 

those paris of dcfcndants’ and Archer’s cross motions which scek suimiary judgiiiciit disiiiissing 

these claiiiis, arc granted. 

B. 1,aboi- I ,aw Section 24011 1 

T.,;Lboi- Law $241 (6) imposes ;I non-delegable duty upon building owners and contractors to 

follow specilic rules and regulations promulgated by the C’onmissioncr of the Dcpar-trilcllt of 1,abor 

Ibr the protcctioii oI‘ workcrs cngagcd in construction work. Kor;s v .  Curtis-Paher Hydro-Elcc. 

Co., supr?, 81 N.Y.2d 501-2; ” C’onics v. New York State Elcc. 6L Gas Corp., 82 N.Y.2d 876, 

878 (,I 993j(Labor Law $241 (6) “imposes a noiidelegable duty upon owners aiid contractors to 

provide i-casoiiable and adequate protcction and safety to construction workcrs.”) . In order to 

slate a claim under the statute, ai1 injured worker must spccif.y the Industrial pi-ovision violated, arid 

the provision rnust set forth a speci.lic standard 01 conduct. Saleh v. Saratoga Condo., 10  A.D.31 

645, 646 (2d Dcpt. 2004); Paladino v. Soc’ty oCN.Y. Hosp., 307 A.D.2d 343, 345 (2d Dcpt. 

2003); l’adilla v .  Frances Schervicr IIous. Dev. Fund Cow., 303 A.D.2d 194, 196 (1st Dcpt. 2003). 

In addition, the citcci Industrial Codc provision niust be applicable lo thc (acts of the case. 

Ouintavalle v. Mitchcll Backlioc Ser-v., 306 A.D.2d 454, 454 (2d Dept.), 1v.denied 1 N.Y.3cl SO1 

(2003). Codc provisions whicli simply cstablish gcneral safcty standards or invnkc general 

descriptive tcrms arc insuffcicnt to support a claim undcr Section 241(6). SCC Ross v, Curtis- 

Paliuer Hydi-c+EIcctric Co., supra, 81 N.Y .2d 505. 

Plaintiffs allege violations of Article 1926 of OSHA and hidustrial Code violations 23- 

1.5, 23-1 ,6, 23-1.7(,a)(.l)Rr (21, (b)(l)(i), (1;) &(iii)(a), (b), 0) & (f), 23-1.1 l(a), (b) & 0), 23- 

1.1g(a) Rr. (b)(l) ,  (2) X r  ( 3 P )  & (d), 23-2.1 (a)(l) 2-k (2)(b), 23-2.3(a)(l), (2) & (3)(b), o), (d j  & 
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(e) ,  23-2.4(a) & (b)(l)(i) & (ii)(2) 62 (3)0)(1) & (2), 23-2.5(3)(1) & (2)(i) 8~ ( i i ) ,  (b)( l ) ,  (21, (3), 

(4), (5) & (6j, 23-2.6(4(1 j & (2)(17) and 23-2.7(a), (b), (O), (d) lk (c). 

OSITA violalions canmt providc the basis for a Labor Law 4241(6) violation. Schiulaz v.  

Arncll C‘onstr. ChtT. ,  261 A.D.2d 247, 248 (1st Dept. 1999). Further, the majorily ofthe 

provisions cited by plaintiCI-s in suppoi-t of thcir 241 (6) claim need no discussioii otlicr than to 

indicate that they arc cither too general to support such a claim, i.c., 12 NYCRIi 23-1.5 (general. 

respoiisibilily ofeinploycrs), 23-1 .G (respoiisibilitics oTeinployees), or do not apply to the fiicts 

of this c;ise, i.e., 12 NYCKIC 23-1.7 (2)(overhead hazards in arcas where employees do not 

work), 23-1.7(b)( l)(i),(ii) & (iii)(hnzardoiis opcniiig iiilo which pcrsoii iiiay step or fall), 

23.(iii)(l)(diri and dcbris in work arcas), 23-1.1 1 (lumber and nail fastcnings), 23-1.’19 (catch 

p 1 at rmlls), 2 3 -2.1 (in ai n t c I I  a11 ce and 110 usck ce pi rig) , 23 - 2.4 (,floor i rig requ i rcriicnt s in b u i 1 d i ti g 

conslniction), 23-2.5 (a)( l)(protectioii orpersons in shafts which applies to pcrsoiis required to 

work “in 01- at shafts, other than elevator slia~ts”),23-2.5(a)(2)(i) Sr (:b)(2) & (5)(prcvention of fall 

into shalt), 23(a)(2)(ii)(constriiction of stairs in  shart), 23-2.5(b)(G)(elevator cars), 23-2.6(cxtciior 

con st ruc t ion and catch plat hrtns), arid 23 -2.7 (stairway requirements duiing buildi ng 

con st r w  t i on). 

in his papers in opposition to Archcr’s cross-motion, plaintiff spcci fically relies OII 

Industrial Codc $$23-1.7(ii)(l), 23-2.3(4, and 23-2.5(b)(4). The provisions of Industrial Code 

$23-2.3(a) provides for stnictmal sleel assembly and the placing of struct.ura1 niel~ibers. This 

section is inapplicablc. Subsection (a)( 1 ) requires that loads not hc releascd from hoistillg ropcs 

until thcy are sccui-ely fastencd in placc. There is no allcgatiorl or evidence that thc thi-eaded rod 

was eilhcr a “load,” or that it liad been ini.properly releascd from a hoisting rope wllen i t  fell. 
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Sjniilarly, suhsections (a)(2) a i d  (3) deal will1 “open web stccl joists,” which are not i i i  issuc 

hcrc. 

In a like nianner, Mustrial Code $23-2.5 (h) (4) is riot applicable licrc. Although lhat 

section providcs for the protcction of persons in elevator sliaCts, i t  states: 

Where pcrsoiis are required to perfonii any work at inter-rncdiatc 
lcvcls betwccri stories in clcvator shafts, such persons shall be 
providcd with ovcrhcad protection from falling objects or niateiial. 
Such protection shall be at least 27 iiichcs in width a i d  shall covcr 
the area where the pcrsons are working. 

‘Tlicrc has bccii no evidciice demonstrating that plaintiff was working at an “intcrniediate level[ j 

bctweeii stories in [an] elevator- shaft[] .” 

Section 23-1.7 (a) ( I )  oftlic T~~lustrial Code, 011 the otlicr hand, is applicable here. ’I‘liis 

section is both specific (Zervos v. C‘itv of Ncw York, 8 A.D.3d 477 [2d Dcpt 20041) and 

applicable lo tlic iiislaiit k t s .  Thc section providcs: 

Protection from general hazards. 

(a) Overhead hazards. 

( 1 )  Every place whcre persons arc reyiiircd to work or pass that 
is iiomially exposed lo falling niatenal or objects shall bc pi-ovidcd 
w i 111 sui t  ab1 c overhead protect ion. Such overhead prot eclioii shall 
consist o r  tightly laid sound planks at lcast two inches thick full s i x ,  
tightly laid thee-quarter inch extcrior grade plywood or other matcrial 
o r  equivalent strength. Such overhead protcction sliall be providcd 
with a supporting structure capable of supportiiig a loading o l  100 pounds 
per square foot. 

Labor Law $ $  241 (6) and 241-a arc “to bc constnred in pari materia.” Doucoure v. Atl. 

Dev. Group, LLC, AD3d ~, 784 N.Y.S.2d 552, 553 (1 st Dept. 2004). Thus, since there is 

a qucstion or  h c t  whether section 241-a apphcs in this case, there is also a quesliori of f k t  

whether section 23- 1.7(a)( 1 ) applies. Summary judginenl dismissing plaintiffs secliori 24 1 (6) 

10 

[* 11 ]



claim, based on this provision of the Industrial Code, must he denied. 

Consequently, tliosc parts of Archer’s aiid defendants’ cross-motions which seek 

summa~yjudg~iierit dismissing plaintiWs Labor Law 

respect lo thal part ofthe claim which is based 011 Industrial Code 4 12 N Y C R R  23-1.7 (a) (l), 

11 po 11 which sect i o t i  suiimiai-y j LI d giii en t i s de 11 i cd. 

241 (6) claim are granted, excepl with 

C. 1,oss of Consortium 

A claini for loss of consortium is derivativc olplaintiff s claim. See Pavoii v. Iludin, 254 

A.D.2d 143, 144 11.1 (1st Dept. 1998). Since soiiie oCplaintiff s causes oraction remain, thosc 

parts o r  Archer’s and defendants’ cross-claims which seek dismissal of this cause of action arc 

denied. 

3. Lkfiwi EIi 1 1  ts ’ TI1 i ril- Pni-tv C‘ln inw A xcr iiist Arch cr tr n cl Vu1 1 e y Forge 

A. Archer 

Dek1ld:m’ third and lburth causes o r  action, against Archer, sound in contractual 

indcimification aiid brcach of contract lo procurc insurancc. Their sixth cause of action, against 

Valley Forge, is h r  breach or  contract to obtain insurance. 

“‘A party is entitled to hill contractual indciiinificatioii [for daniages incurred in a 

persoiial iii-jury suit] provided that h e  “ititenlion to indcniiiily can be clearly implied from the 

language and piiqmses of the entire agreemcnt aiid thc suiroundiiig facts and circumslances” 

(intciiial citations omitled).”’ Masciotta v. Morse-Dicsel lnt’l., 303 A.D,2d 309, 3 10 (1 st Dept. 

2003), quoting Drzcwiiiski v. Atlantic Scaffold & 1,adder Co., 70 N.Y.2d 774, 777 (1987). “In 

contractual indemnification, the one seeking indcninity nced only establish that it was frec horn 

any iiegligcnce aiid was held liable solely by virtue of the statutory liability.” Correia v. 
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Professional Data M,ciiit., 259 A.D.2d 60, 65 (1 st Dept. 1999). See also De J,a Rosa v. Phili,p 

Morris M,ciiit. C o i ~ . ,  siipi-a, 303 A.D.2d 193. 

Paragraph 4.6.1 of the Sciame/Archer Subcontract provides, in rc1cv:int part: 

To the fiillcst cxtent pcrtnittcd by law, [Archer] shall indemnify 
aiid hold hannless [defendanls] ... from and against claiiiis, 
damages, losscs aiid cxpcrwes, including but not limitcd to 
attoiiicy’s fees, aiising out of or resulting fi-oiii performance of 
[Archer’s] Work uiidcr tlii s Subcontract, providcd that such claim, 
damage, loss or cxpeiise is attributable to bodily iiijirry ..., but only 
to tlic exlent caused in wholc 01- in part by negligent acts or 
omissions of [Archer] ..., rcgardless of whether or not such claim, 
damage, loss or cxpciise is caused in part by a party indemnified 
hereunder. 

Tlic langiiage clcarly iiidicates an intention tlial Archer would iiideniidy deIendants 

iiiider h c  circuinslances prcscntcd in this case. As for eslablisliiiig that they were iiol negligent 

and may bc held liable solely by virtue of statutc, this Court has already dismissed the comiioii- 

law negligelice a i d  Lahor Law $200 claiins as against defendants. Even Iliough the other claims 

havc not heen dismissed as against them, dcfcndants’ only liability, in light of this Court’s 

fincling concciiiing defendants’ negligence, would be purely statutory. ‘k re fo rc ,  d e h d a n t s  arc 

ent i t 1 cd to SLI i i i i i i  ai-y j 11 d gni cri t against Archer 011 their contractual i nderniii fi cat i on claim. 

Ikfendants’ fourth cause of action, against Archer, allcges that Arclicr breached thc 

subcontract by hiliiig to procurc liability insurance naming dcfendants :is acldilional insureds. In 

thcir moving papers, dcrcndants argilc that they are entitlcd to coverage undcr Archer’s policy, 

and that if lhcy are not so covered, they arc entitled to surnmaiy judgmcnt against Archer for 

failure to procure thc required iiisurancc. 

Paragraph 16 of Rider A to the subcontract mandates that Arclicr mist  “[p]rovide all 

insurance rcquireiiicnts shown on thc attaclicd Samplc Certit?cate of Iiismince,” aiicl paragraph 
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17 ,-cy LIii-cs ArcIlcr to “[pjrovidc all a&iitiotial i n s u d s  as rcquircd.” ‘lhe Sainplc Cci-tificate of 

Tnsurancc shows that Arclicr had to obtain general liability aiici exccss liability insurance 

coverage, naming ddkndants as additioiial iiisurcds. Dcfcndants submit lwo policies which 

Arclicr ohtaiiicd from Valley Forge. Tlic first, for tlic period June 6, 1998 through June 6, 1999, 

lists Sciamc as an additional insured. Tlic sccond policy, covering .Tunc 6, 1999 through June 6, 

2000 (the 1939 policy), although i t  specifically lists another entity as a n  additional insured, does 

1iot name either defendant as an additional insured. Plaiiiti ff’s accident i-kll within the coverage 

period of h e  sccond policy, and thcrein lies the problem. 

Defendants asscrt that thcrc are no documents indicating that Valley Forge was instructed 

to omit clefe‘endants from the coverage oT the 1499 policy, and that defendants wcre omitted in 

crror. They allege that tlic onijssioii was the result of a mutual mistakc, and that thc propcr 

remcdy is rcromniation of tlic policy to reflect the parties’ expectation that d e l d a n t s  would be 

iiamed as  additioiial iiisurcds on tlic policy. Defendants contcrid that the h c t  that they have not 

spcci fically iiioved for lhis relief is not a problem becausc thcir cross-motion seeks “such otlicr 

and further 1-elief as thc coiirt deems propcr, which furnishes the court with an adequate basis for 

refoimation.” Since defcndants’ notice of cross motion does seck “such other and furthcr relie1 as 

may be just and proper,” tlic c,ourt will consider dekndants’ rcquest for reformatioii o l  the 

Sciar-ne/Arclicr Sd~contract. _City of Biii4iamtoii v. Scrafiiii, 8 A.L).3d 835, 838 (3d Dept. 2004). 

“To rcPonn a contract based on mistake, a plaintiff iiiust establish that the contract was 

cxeculed undei- mutual inistalce or a unilateral mistake induced by the defendant’s fraudulent 

misreprcscntatioti.” Siiiiek v. Cashin, 292 A.D.2d 439, 440 (2d Dept. 2002). Mutual inistake 

occul-s “‘whcrc the parties have a real and existing agrcemcnt 011 particular terms and 
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subsequently find theniselves signatories to a writing which does not accurately reflect h a t  

agreenient’ [citation omittcdl.” Rihacoff v. Chuhh Group of Iiisur. Cos., 2 A.13.M 153, 154 (1st 

Dept. 2003). 

Although iiiiitual inistake may furnish gi-o~iiids for rcLbiiiii1ig a 
written agreement, there is a “‘heavy presumption [hat a 
deliberately prepared and executed wnttcri iiistnimeiit [maiij ksls] 
thc true intenlion of the parties”’ and the “proponcnt of reforination 
‘milst show in iio uiiccitain terrns, iiot only that mistake or fraud 
exists, hut exactly what was really agreed upon between the 
parties”’ [citations omittcd]. The parly resisting pre-lrial dismissal 
o r  a reforniation claim must tciidcr a “‘high level”’ o r  proof in 
cvidciiliary forni, “‘free of conlradiction or equivocation”’ 
[citations on1 i tted] 

N.Y. First Ave, CVS. lnc. v. Wellin,cton Tower Assocs.. L.P., 290 h.D.2d 205, 205 (1st Dept. 

2002), 1v.dciiicd 1 N.Y.2d S O 5  (2003). Scc also Ribacoff,siipra, 2 AD3d at 154(“a party must 

cstablish liis right to swli relief by clear, positivc and convincing evidciicc”); Shark Tiifo. Servs. 

Carp. v. Criiiii & Forstcr Coininercial hisur., 222 A.D.2d 25 1, 253 (1 st Dcpt. 1995)(there is a 

“heavy presumption that the policy as issued by defendant insurers rckcted the true intent of the 

pai-tics”). “Where it is apparent h i t  a n  innocent niistakc occurred with rcspcct to a named 

insured and it is evident that tlie parties intended to covcr the risk, the error may be deemed 

mii~ual Ibr p u i p s e s  of rcfoiiiiation cvcn though tlie iiisurei- was iiot aware of the error.” 

Cheperiik v. 1,iberty Mut. Fire liisur. Co., 263 A D 2 d  748, 749 (3d Dept. 1999)(policy had not 

been modi lied to rcflcct change i i i  imiied mortgagee). 

Herc, it is not “apparent” that an innocent mistake occut-recl, iior have d c h d a n t s  

demonstrated such iiiiitual mistake by “clear, positive and coiiviiicing cvidcnce.” ‘Thc 1999 

policy docs, in hct ,  specifically list another entity as an additional iiisiircd, but iiowherc indicates 

that any defendant is so covered. Witlioul any evidence that the partics intended, or did not 

14 

[* 15 ]



intend, to cover defeendants as additional insureds on the 1999 policy, thc hcavy presul-nption that 

the policy as issued reflects the intent of the parties niililates against coverage. As sucll, tllc 

Court denies reformation of tbc 1.9?9 policy, and liiids that d e h d a n t s  arc not additional insureds 

~11idci- h e  1999 policy. Siiice Archer did not procurc thc insurancc naming dci-k‘cndants as 

addi t i oii al i 11 sweds, as req LI ired by the subcoii t rac t, su1iiiii ary j u d p  cii t 011 dc li;iidaii ts ’ Ihurth 

m u s e  of action, against Archer, is grantcd. 

B. Vallcy Forge 

Ikfendants’ sixth cause or action, against Vallcy Forgc, allcges that Valley F o J - ~ ~  was 

obliged to “obtain liability iiisiirance coverage Tor thc beiicfit and in the name of [defendants] and 

to desigiiatc [deleiidanls] as additional naiiied insureds” (‘fhird-Party Complaint, 7 THRTY- 

THLlW). As a result of Vallcy Forgc’s alleged failure to procure this iiisurarice coverage, it 

“bi-eached its agreement with thc Third-l’arty Plaintiffs.” id., 7 THIRTY-FOURTH. T l ~ c  

agrccmcnt refei-red to is the Sciame/Arclicr Subconlract, to which Valley Forgc was not a party. 

Thercibi-e, 110 cause oC action for brcacli o r  the subcontract will lie. Surnniary judgment on 

defcndants’ sixth c a w  of action, agaiiisl Vallcy Forge, is denicd. 

4.  A rch cr ‘s Si imnint-p Ji&m Et1 t cross- Mot ioti 

Sincc the issues to be trealed in Archer’s cross-motion arc the same as those considercd 

in dcfcndanls’ cross-motion, the detcniiinations required by Archer’s cross-motion are the sanx 

as those madc in defendants’ cross-motion, and Archer’s cross-motion is denicd. 

-5. V ~ I  lle y Fo r w  :V Sii rii TH nr 1) Ji&m cn t C Zoss-Mol ion 

‘1’11~ only causcs of action in the third-parly complaint which are allcged as against Vallcy 

Forge arc the fifth aizd sixth, [or breach of contract by failure to dcrcnd and indemnify and breach 
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of contract to obtain iilsiiimcc, rcspcctivcly. As set forth in the discussion above, here is no 

basis upoii which defendants may bring a cause of action against Valley Forge for breach or  

contract. ‘I’herefore, Valley Foi-ge’s cross- motion h r  summary judgiiicnt dismissing the third- 

pal-ty con1pl;iint as against it, is granted. 

U’LR 101 0 provides: 

‘l’he courl may dismiss a third-party complaint without prejudice, 
ordcr n scparatc trial of thc third-party claim or of any separate 
issue thereof, or make such other order as niay be just. I n  
exercisiiig its discretion, the court shall consider whelher thc 
controversy between the third-party plaintilT and the third-party 
defendant will L I I I ~ U ~ Y  delay the determination of the main action or 
prejudice the substantial rizhts ol: any party. 

Hcrc, tlic sccond third-party Summons and Complaint were filed on August 1 I ,  2004, 

three- and-a-half ycars after coniiiiencemciit 01 the main action, and four inoiiths after the note of 

issuc was filed. Arclicr has not given any reason loor its delay in commencing its aclion against 

Can roil. 

In its iiiotion, Clanroii sccks either scvcrance of the sccond third-party action, or an order 

striking the case from thc trial calendar, scheduling a preliminary coiikrence, or adjourning trial 

for at least 12 niontl-ls. Having bccii brought into this aclioii so late, Canrori has no1 had a chalice 

to cniiciiict its own discovcry, nor have tlic other parties had a chancc to conduct discovery of 

Canron. Additionally, Canron has not had a chance to move for summary jiidgmcnt, while cvcry 

other party in this action has such a motion pending. 

Ai-chcr does not oppose Canron’s motion with respect to striking the case lrom the trial 

calendar, scheduling a preliminary confercnce, and adjourning the trial. It oiily opposcs the 
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severance, arguing that the inaiii and two third-party actions should be tried together ibr judicial 

ccoiioniy and that C‘anron’s presence in the case is essential to the dctcrniination of the various 

parties’ liahility. Arclicr asscrts Ilia1 Canron needs lo be iii this action bccause it “may be liable 

to the other parties ... for indemnity or contribulion” (Beke 9/17/04 AI‘Iiiiii., 11 4), and that 

“severance cjr dismissal of the [second third-party] action would prejudice tlic otlicr parties in the 

case” because severance or dismissal would prevent “adequate and accurate discovery” and 

would pi-event the Court from “properly determining the culpability of the parties vis-a-vis oiic 

anotlicr.” Id., 7 12. 

Plaintiffs seek the severance rather than tlic othcr rclicfrcqucstcd by Chiiron because, 

artel- all this time, plaiiitifi‘s Ped ciititled to their day in court without having to wait at least 

a~iotlier year to liavc their claims adjudicated. Despite thc desirability o r  trying these c a m  

together, the motions .Tor severaiice of the second third-party action are granted. Scianie’s 

wilness, Stcvcii Schottniuller, testified at length on February 5, 2004 about Caiirori’s 

respoiisibilities at h e  sitc. Evcn i f  that were the first indication that Canron’s presence i n  this 

litigation might be “esscntial,” Archer has given iio reason why it did not coninicncc its second 

third-pai-ty action in the two iiioiitlis prior to tlic liliiig oflhe riotc of issue, and has given no 

reason why i t  waited a total of six months to comniciicc its action after Schottmuller’s teslimony 

about Caiu-on’s role at the sitc. See Pcna v. City of Ncw York, 222 A.D.2d 233 (1st Dept. 1995), 

Morcover, iiotwi thstandiiig Archer’s spcculation about prejudice to defciidaiits in this litigation, 

the fact i s  that defendants have not brought any claim against Canron [or indemnificatioii or 

contribution and have they opposcd either plainti fIs’ or Canroii’s motion for scvcralice or 

disimissal of tlic second third-party action or claimed that they would be prejudiced by the grant 
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o l  tlic iiiotioiis. 

C.;anron has the right to have the time and opportunity to conduct discovel-y and to defend 

itsclf in the sccond third-party action, and plaiiitil’l‘s liavc the right to the adjudication of their 

claims without fiii-[her delay. See Almanquartcy v. Passcscr, 260 h.D.2d 5 17 (2d Dept. 1999); 

Rlcclinian v. l .J ,  Pciscr’s and Sons, 186 h.D.2d 5 0  (1st Dept. 1992). Thcrcfol-c, plaintiffs’ and 

Ca~u-on’s iiiotioiis to sever the secoiicl third-paity actio11 arc panted. Accordingly, i t  is 

ORDERED that plaintif‘s’ motion (or summary judgment (motion sequence mrmbcr 006) 

i s  denied; aiid it  is firrthcr 

OKDERED that those parts of A1-clier’s cross-motion which seek suiimaiy judgnicnt 

dismissing plaintiffs’ Labor Law g$24O( l), 241 -a and loss of consortium claims, arc dcnicd; arid 

it is furtlicr 

OIWERED that those parts o r  A-cher’s cross-motion which scck summary judgmcnt 

dismissing plaintiff-s Labor Law 55200, 241 (6) and corninon-law iiegligence claims are granted, 

cxccpt with respect to that part o r  the section 241 (6) cause of action which is hascd on Iiidusliial 

Codc $12 NYClili 23-1.7 (a) (I) ,  itpoii which suniiiiaryjuclgment is dcnicd; and it is Iirrther 

0KI)E.RED that those parts of defendants’ cross-motion which seek s u m r n a ~  judgiiiciit 

dismissing plainti [Is’ Labor TAW $6240 ( I ) ,  241 -a aiid loss of coiisortiuiii claims, arc dciiicd; and 

it is fui-thcr 

0 R DER ED tli at t 1 I (3 s e parts of d c fkndaiit s ’ c ro ss- i i i  o t i OII w 11 i c h see k s iiiiiin ary j ud gm eiit 

dismissing plainti fl’s Labor Law $$ZOO, 241 (6), and common-law negligence claims, are 

granted, except with respect to that part of thc section 241(6) cause of action which is based on 

luduslrial Code scction 12 N Y C R R  $23-1.7 (a) (I) ,  upon which summaryjudgiient is dcnied; 
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and it is fiirthcr 

OK1IEKE.D that the pal-t of dek11dants’ ci-oss-motion foi- summar-yjudgment on 

defendants’ third atid Ibul-th causes o r  actjoii agajiist Arclicr, is p n t c d ,  damages to be 

dclcrtiiiiicd at trial, niid the part o l  the cross- motioii which seeks sutiiiiiary judgment 011 

defenciaiits’ sixth cause of action, against Vallcy Forgc, is denied; aiid it is liirtlicr 

ORP)IXE,D that Valley Forge’s cross-motion for summary judgtmcnt dismissing the third- 

party complaint as agaiiist it, is grantcd, atid the third-party coiiiplaiiit is severed and clisiiiisscd as 

against third-party dcl‘endallt Valley Forge Insurance Cornpaiiy, sihla, CNA Commcrcial 

Insmance and the Clerk is directed to enter judgment in favor of Valley Forgc Insurancc 

Company, s/h/a, CNA Conirnercial Insurance, third-party defendant, with costs and 

disburscmcnts as taxcd by tlic Clerk; and it is furthcr 

ORDERED that thc rciiiainder oPllie action sliall continue; and it  is further 

ORDERED that plaintiffs’ motioii (motion scqueiice number 008) for the sevcraiice of 

the second tliii-d-pal-ty action, Index No. 590842/04, is granted; and it is fh-thcr 

OKLIERED that Canron’s motioii (motion sequcncc number 009) for the severance of thc 

sccoiici Ihird-party action, Tiidcx No. 590842i04, is grantcd; and it is fiirthcr 

OKDERED h a t  a copy of this order with noticc oletitry bc scrved upon the Clerk of the 

Trial Support Officc (Room 

Dated: Janiiary 1 1 ,  2005 

1 S8), and upon 
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