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-agai ns 1- DECISION & ORDER 

DYNEGY INC., 360NETWORKS HOLDINGS (USAZ) ,  
INC., and CRISSCROSS COMMUNICATIONS, GmbH, 

This action is to rccovcr for breach of a leasc for office space in Vieiuia, Austria and to 

picrce the veils of the tenant’s formcr corporate parents. Plaintiff Stumpf, AG (“Stumpf’) moves 

Tor partial summary judgnient (CPLR 321 2[e]) that derendant Crisscross Communications 

GinbH (“Crisscross”) breached various lease agreements and thcrcby incurred liability to Stump1 

in the amount ol€24,625,261.25. 

Stumpf asserts that by virtue of a judgment in the English High Court of Justice, 

defendants Dynegy Inc. (L‘Dynegy Inc.”) and 360Networks Holding (USA2), Tnc. 

(“360Nctworks”) cannot contest this judgment under the doctrines or  iiitcrnational comity, res 

judicata, collateral estoppel and judicial cstoppcl. 

FACTSPROCEDURAL H (STORY 

In January 2001, Dynegy Austria Communications, GiiibH (“Dyncgy Austria”) (then 

known as Extant Tclccoinmunikation Service GmbH) entered into various agreements with 

Stumpf for the lease and rcnovation of commercial space iii Millcmium City, a real estate 

complex in Vierma, Austria. In January 2002, Stumpf (and two cntities that later merged inlo 

Stumpf) conmenced litigation against Dynegy Austria in Austria for breach of those agreements. 

In September 2002, Stuiiipf filed this action against Dynegy IN., Dynegy Austria and Dynegy 

Global Communications Inc. (“Dynegy Glohal”), alleging that Dynegy Austria was thc altcr ego 

of the other two defcndant corporations. 

Defendants iiioved to stay this action in January 2003 on the ground that it was 

duplicative of the Austrian litigation. In particular, defendants argued that resolution of thc 
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threshold question of whcther Dyiegy Austria brcachcd the lease agreements “would in large 

iiieasurc predeleiiniiie the outcome of the instant action.” Tlic court granted a stay by order dated 

Julie 10, 2003. 

While the stay motion was pending, Dynegy Tnc. sold Dyiiegy Austria to Crisscross 

Conimunications Limited that subsequently changed its mix to Crisscross Coiiiiiiunications 

GmbFT (“Crisscross”). As pai-t of the transaction, Dynegy Iiic. ngrccd to indemnify Crisscross for 

any losses Dynegy Austria incurrcd in this action or the Austrian courts. On May 27, 2003, also 

whilc thc stay motion was pending, Crisscross petitioned to tlic High Courl of Justice, Chaiiccry 

Division, in London for illsolvency administration. The High Coul-l placed Crisscross under the 

administration of two Licensed Insolvency Practitioners, David Coync (“CO~II~”)  and John 

Eorsey (“Forscy”). 

On June 30,2003, defcndants’ Austrian couiisel inovcd to adjourn the next scliedulcd 

hearing in Vierina on the grounds that thc United Kingdom iiisolveiicy stayed tlic Austrian 

litigatioii so that any action laken in thosc proceedings would be a nullity. Shortly thereafter, the 

parties submitted lelters to this court regarding the effect of the developnicnts in the foreign 

proceedings. On August 4,2003, in response to a claim that the iiisolvcncy disproved 

defendants’ prior asscrtion that Crisscross had cstablished reserves for potential leasc liability, 

defendants’ counsel wrote: 

[Dlcspite plaintiffs’ effort to suggcst olhenvise, there is nothing 
contradictory in the establishment of reserves on the books of 
Dynegy AustridCrisscross for obligatioiis relating to thc leases at 
issue and the subsequent iniliation o r  insolvency procccdings. We 
understaid that, as in any insolvency or baillcruptcy procccding, the 
effect of those reserves will be determined in coimectioii in thc 
claim assertion and approval proccss as administered by the 
appropriate administrators and overseen by tlic designated cowl 
subject to applicable law. It thus remains to be deterniincd whether 
and to what degree, Dynegy AustridCrisscross has sufficient h d s  
to pay thc valid claims of its creditors, which, depending on the 
outcome of thc claim-approval process, may include certain of the 
S t urnp f enti ties ’ claims. 

I n  September 2003, thc insolvency administrators petitioned for a discharge oP thc 

administration order arid for lheir appointment as joint liquidators to liquidate Crisscross. 

2 

[* 3 ]



Stumpf, as creditor, objccted to the appointment of Mr. Forsey. Stumpf iiistcad sought the 

designation of aiiothcr Licciised Insolvency Practitioner, Mr. William Turncr. In October 2003, 

Stumpfoffcrcd E1 0,000 as a contribution towards the costs of the administration if Mr. Foi-sey 

would resign and supported the appointment of Mr. Turner. 

Also in October 2003, Stuinpf s counsel e-mailed Tunicr rcquesting that he seek an 

agreement giving hiiii sole responsibility for reviewing StumpPs claim against Crisscross and 

assigning othcr matters to Mr. Coyne. Although Coyne qucstioncd whether Turner, “being 

funded by Stumpf, could deal with adjudicating on their claim for the same iiidepcndcncc issucs 

raised by Stumpl;” the liquidators ul timatcly cntercd into an agreement giving Turner sole 

responsibility for valuing Stumpf s claim. Mr. Forsey stepped down am1 the High Court 

thereafter approved Messrs. Coync and Turncr as joint liquidators of Crisscross 011 November 

21,2003. 

On Jaiiuary 5 ,  2004, Turner advised Stumpf that “there appear to be no realizable assets 

and therefore, dividend prospects are nil.” Turner nevertheless requestcd that Stunipf coniplctc a 

proof of debt form. On January 8,2004, Stumpf returned it with a requcst for damages 

equivalcnt to €23,394,800. insofar as there was 110 money in the estate to h i d  the liquidators’ 

investigation of this claim, Stumpf agreed to pay Tunicr’s and his cxperts’ fees for that effort. 

Stumpf played a sippificant role in the conduct of the investigation, providing stratcgic 

advice to Turner regarding the content and timing of his report. On December 9,2003, prior to 

submitting the proof 01 debt, Stumpf forwarded copies of the pleadings from the Austrian and 

U S .  actions lo Dr. Egon Engin-Deniz, a partner in the Austrian law firni of CMS Strommcr 

Rcich Rohrwig Kuasek Hainz (“CMS’). A month later, Stuinpfrecomincnded that Turncr 

retain CMS to serve as his expert on Austrian law in connection with the evaluation of the legal 

merits of the claims against Crisscross. Turner ultirnatcly retained that firni. 

hi February 2004, Turner sought Stumpf s advice on contacting Crisscross’ former 

attonicys for information about that company’s legal defenses. Stunipf s outside counsel, Mark 

J .  Parkhouse (a fonner attorney for Dynegy), expressed concern that this contact was “likely to 
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lead to a report to nyiicgy that could delay things” arid askcd that Turner wait mt l l  he consultcd 

with Stumpf insiders. Parkliousc latcr wrotc Turner that “[flrom Stunipf AG’s point of view, no 

problems in the liquidator contacting the rainier lawyers of Dyncgy , , . [t]he approach is sensiblc 

and iiicrcascs credibility for the report.” 

Turner also met with Georg Sturnpf, the principal of the Stumplcntitics, on March 19, 

2004. In an c-mail to Parkhouse dated March 22, 2004, under the heading “Dyncgy,” Tunicr 

inlooniicd Parkhouse that “you and I are to conic up with ideas of areas that we can iiiakc lifc 

uncomfortable niid tactics for doing so , , , Stuinpf were of the view that an approach bcfore now 

would have beeii preiiiature but in vicw of thc pending adjudication, wliicli will quantify their 

claim, thcy rccl now is the right time to up the pressure.” Turncr also recounted that Mr. Stump[ 

had advised hiin that his rcport on the claim against Crisscross was iiecdcd for an April 1 ,  2004 

hearing schedulcd bcforc this court. Accordingly, he noted, Stuiiipf round it “unacceptable” that 

certain expert reports Tuincr needed to complete the iiivestigatioii might be delaycd. Turner 

advised Parkhouse that lie nccdcd those reports by March 24,2004 if he were to give them “due 

co tisideration.” 

However, Turner did not rcceive the expert reports until March 30,2004. I-Ie cxprcsscd 

concciii to Dr. Engin-Deniz that he did not have sufficient lime to evaluate the documents. 

Noting that most of the 252 pages were in Geniian, he also questioncd whether [he 44 pages of 

Eiiglish inatcrials constituted a complete translation. However, Parkhouse urged Tumer to issuc 

his report iiiirnediately, stating that “Stumpf has been advised that there is a risk of its claim in 

the New York court being dismissed if your decision cannot be put in ikont of the Judge 

tomorrow .” 

By letter dated March 31, 2004, Turner admitted Stumprs claim in the amount of 

€24,625,261.25. Turncr rcjectcd Stumpf s request, submitted two weeks carlicr, to incrcase thc 

claim to €33,020,139.94. At the April 1,2004 hearing in this court, Stumpf s counsel subinitled 

Turner’s decision as cvidcncc that the liquidator had filially detennincd Crisscross’ liability for 

breach of contract and tlic amount of damages. Defendants’ counscl qucstioned the authenticity 
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aiid cffcct of Turner’s letter. The court lifted the stay of thc action, without prejudicc to 

dcfendaiils’ right to fhi-thcr examine the liquidator’s decision. 

Later in April 2004, defendants’ counsel moved lo withdraw as attorncys for Crisscross in 

vicw of the UK iiisolvciicy proceedings. hi coimcction with that motion, defendants argued that 

the court should stay this action against Crisscross under the priiiciple of intcmational comity. 

I-lowever, defendants did not concede that the liquidator’s decision was biiidiiig against them, 

objecting, inter alia, lo the circumstances surrouiidiiig Turner’s appointment and tlic dclegation to 

liini of sole authority to evaluate Stumpf s claim. Defendants concluded that “Mr. Turner’s 

dccisioii should not be considered by this Court for any purpose.” 

By lcttcr dated June 16,2004, Stumpf s representatives asked Tui-iicr for assistance in 

convertiiig his dccision on Crisscross’ claim into an English judgment. As is relevaill hei-e, the 

letter stated: 

This decision will be relied upon by Stunipf AG in an action 
pending before the New York State Court against the former 
shareholders ofthc Company. In that action, Stuiiipf AG claims 
that those fonner shareholders are respoiisible for the debts of the 
Company. This is an action to “pierce the corporatc vcil.” 

Stumpf AG wish to obtain judgment against the Company based on 
your admission of its proof of debt. This judgment will be shown 
to the Ncw York State Court at wliich time Sturnpf AG will scck 
that the State Court endorses your decision on the proof of dcbt. 
The imporlance of the judgment is that i t  is likcly to bc more 
rccognizable to the State Court than your decisioii on the proof of 
debt. 

Sturnpf accordingly requested that Turner agree to the lifting of the statutory stay of the 

English Insolvency Act and consent to the entry ofjudgmcnt against Crisscross. By lcttcr dated 

July 2, 2004, the liquidators agreed to do so on condition that Stuinpf waivc claims to fiirtlier 

intcrest, pay the costs associated with the consent judgment, and agree “that the cxistence of any 

judgment gave it  no rights of enforcement against [Crisscross].” 

Sturnpf agreed to these terms and submitted an application to the English High Court of 

Justice for a consent judgment on July 13,2004. The application rcfcrred to the July 2,2004 

letter cmlaining the liquidators’ conditions. In the Witness Stateiiient supporting the application, 
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Sluinpfs solicitor asscrted that: 

[Sturnpfl wishes to commence legal procccdings in 
the High Court against [Crisscross], as it believes 
that a judgment on the admitted debt will assist thc 
Applicant in separate legal proccedings that 
[StumpfJ has commenced in the Court oltlic Statc 
of New York against [Crisscross’] fonner 
shareholdcrs. 

We have been infoimed , , , that thcre is 110 
automatic process by which the New York State 
Court can recognise the adjudication o r a  UK 
liquidator on a proof of dcbt and that producing a 
judgment from the English High Court against the 
[Crisscross] on the admitted debt will assist the 
New York State Court in acknowledging the debt 
due from [Crisscross] to [Stumpfl. This in t u r n  may 
hclp the Ncw York Court determine the level of 
damages, if any, that may be due from the fonner 
shareholders of [Crisscross] to [Stumpfl. 

In completing the application, Stuiiipf indicatcd that the parties needing service wcre 

none.” Thc English court entcred judgment against Crisscross on July 13, 2004 without L L  

opposition. 

In opposition to this motion, defendants have submitted affidavits from two experts who 

conclude that the partics did not conduct the liquidation proceedings in accordance with usual 

English practicc. In particular, they criticize the circumstances of Tunier’s appointmcnt, 

including Stumpf s offer of a financial inccntive for the rcsignation of Mr. Forsey; the delegation 

to Tunier of sole responsibility for Sturnpf s claim; the payment arrangement behveeii Tunier and 

Stumpf, including that Stumpf was funding the determination of a claim that would result in no 

recovery out of the liquidation; Turncr’s seeming acceptance of instructions from Stunipc 

Turner’s use of an expert Sturnpf reconmiended; Turncr’s issuance of his decision under pressure 

to coincide with thc April 1,2004 hearing; and the procuremeiit of a judgnicnt giving Stunipf no 

aclditioiial rights in the English insolvency proceeding. PlaintifPs expel? conccdcs that ceitaiii 

aspects o€the liquidation was “atypical,” but not unique. There was no rcquest for plaintiff’s 

cxpert to opine on the propriety of Stunipf s offer of a financial inducement to replace one of the 

liquidators. 
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DIS CIJS S ION 

T11c court dcnies the motion for summary judgment. The doctrines of intcrnational 

comity, collateral cstoppcl and judicial estoppel havc no application to plaintifr s motion. 

Thc principle of international comity is codified in CPLR Articlc 53, tlie Unifonii Foreign 

Moncy-Judgments Recognition Act. Under CPLR 5 5302, the statutc “applies to any Ioreigi 

country judgment which is final, conclusivc and cnforceable where rendered.” Section 5303 

providcs that “[elxcept as provided in section 5304,a forcign country judgment meeting tlie 

requircmcnts of section 5302 is conclusive between thc partics to thc extent that i t  grants or 

denies rccovciy of a sum of money. . . [sluch a foreign judgniciit is ciiforceahle by an action 011 

the judgment, a motion for sunmaryjudgment in lieu of complaint, or in a peiidiiig action by 

counterclaim, cross-claim or alfmative dcfcnsc.” 

The statute was enacted “to codify and clarify existing case law on tlic subjcct and, more 

importantly, to proniote thc efficient enforcement of New York judgmeiits abroad by assuring 

foreign jurisdictions that their judgments would rcccive streamlincd enforcement here” (CIBC 

Mellon Trust v Mora Hotel Corn. NV, 100 NY2d 215, 221 [2003]). Accordingly, “New York 

has traditionally been a generous forum in which to enforce judgments for money dainages 

reiidcrcd by forcign courts” (Td.). There is no requirement that the foreign jurisdiction’s 

procedures “exactly match” those of Ncw York; it is cnough that thcy arc ”compatible with the 

requirements of duc proccss of law” (Td. at 222, quoting Guinness PLC v Ward, 955 F2d 875 

[4th Cir 19921). English judgments are gencrally immune to challcngc insofar as the overall 

fairness of that country’s legal system is “beyond dispute” (CLRC, surra at 222). 

Nevertheless, “[iln proceeding undcr article 53, thc judgment crcditor does not seek any 

new rclicf against the judgment deblor, but instead merely asks the court to perform its 

ministerial function of recognizing the foreign country money judgment and converting it into a 

New York judgment” (Lenchvshyn v Pelko Elec. Inc., 218 AD2d 42, 49 [4th Dept 2001 J), 

Plaintiffs partial summary judgment motion does not seek such pro forma relief. For a variety 

of reasons, the application does not fall within the ambit of thc statute. 
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First, plaiiitiITis not seeking entry or coilversion of the English judgment into a New 

York nioney judgmenl. Rather, plaintiff is seeking a declaration regarding thc veracity of ccrtairi 

facts and lcgal conclusions allegcdly underlying the judgment, k, that Crisscross actually 

breached the lease agreements and that Stunipf actually sustained damages in the amount of the 

English judgnicnt. But plaintiff does not seek to enforce that judgment for the “recovery o h  

s m i  of money” as against Crisscross or any party. 

Second, the statute specifies that the foreign judgmcnt is conclusive only “between the 

parties.” Neither Dynegy nor 36ONetwol-ks were parties to the liquidation proceeding. Nor, as 

noted, is plaintiff atteiiipting to enter a judgniciit dircctly against either of them. 

Finally, scction 5302 limits the statute’s application to judgments that are “eiilorccable 

where rendered.” The English judgment was not cnforceable against Crisscross in the United 

Kingdom, insofar as the liquidators specifically stipulated as part of their application before the 

High Court that the judgment would give rise to “no rights of cnforccnient against [Crisscross] .” 

Nor was the judgmcnt enforceable in England against Dynegy or 36ONetworks because, as noted, 

thcy were neither parties to the liquidation nor did the judgment l i m e  theiii. 

Thc ground for plaintiffs motion more closely approximates collateral estoppel; but that 

doctrine, too, is inapplicable here. “The doctrine of collateral estoppel precludes a party from 

relitigating an issue which has previously been decidcd against him in a procceding in which h e  

had a fair opportunity to fully litisale the point” (Kaufman v Eli Lilly & Co., 65 NY2d 449, 455 

[ 1985][inteiiial quotations and citations omitted]). For the doctrine to apply, two requiremciits 

must be satisfied: “first, the identical issue necessarily must have been decided in the prior action 

and bc decisive in the present action, and second, the party to be precluded must have had a Iirll 

and fair oppoitunity to contest the prior determination” (In Re Abady, 22 AD3d 71, S1 [ 1st Dept 

2005 3). Plaintiff has satisfied neither test. 

As is rclevant here, “[aln issue is not actually litigated if, for example, there has been a 

defiult, a coiifession of liability , . . or even because of a stipulation” (Kauhian, supra at 456-57; 

see Zimrnerman Tower Ins. Co., 13 AD2d 137 [ I  st Dept 20041). In this case, the parlies did not 
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litigatc tlic merits orplaintiff s claims in the High Court. Ralher, the liquidators stipulated to a 

judgment that, as noted above, was not eveii enforceable against the debtor. Morcovcr, the 

parties iiifomied tlie High Court that thc purposc of thc judgmcnt was merely to “assist” the New 

York courts in ackiiowledgiiig the alleged debt and determining the lcvcl ofdamages, “if any” 

dcfcndants owed. Under the circurnstmces, onc cannot infer that the parties intended the English 

judgment to have a final and conclusive, collatcral estoppel effect as lo the issue of Crisscross’ 

liability and daniagcs. 

Further, as the liquidators acknowlcdged in their application for judgment, their own 

delemiination on tlic proof of claim was not an adjudication that Ncw Yoi-k courts woiild 

iiiiiiiedialely recognize. Apart Prorll the Pact that the deteniiination was not in judgment foim, tlie 

irregularities defendants identified preclude [his court from according preclusive eKecl. The 

procccdiiigs in liquidation were not in any sense adversarial. As the undisputed rccord makes 

clear, Stumpf coordinated or cleared everything fiom the selection of the liquidators and expei-ts, 

to the drafting of the report and the timing of its release. Thus, even if the liquidators’ 

deteimination was actually a judgment within the scopc of Article 53, the apparent lcvel of 

collusion was such that the court should exercise its discrction to deny recognition under the 

cxccption in CPLIC 5304[b][3]. 

The sccond tcst for collateral estoppel is absent bccause derendants, who were not parties 

to the liquidation, did not have a Pull and fair opportunity to participale in that process. 

Plaintiffs coiiteiition that defendants were in privity with Crisscross is without mcrit. As our 

Court ofAppeals noted in Bucchel v Bain, 97 NY2d 295 [2001], 

In addressing privity, courts must carcfully analy~e 
whether the parly sought to be bound and tlie party 
against whom the litigated issue was dccided have a 
relationship that would justify preclusion, and 
whether preclusion, with its severe conscquences, 
would bc fair under tlie particular circumstances. 
Doubts should be resolved against imposing 
preclusion to ensure that thc party to be bound can 
be considered to have had a full and fair opportunity 
to litigate. 

- Id. at 304-05. As a preliminary matter, it is noteworthy that plaintiff does not assert that it is 
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ciititlcd to sumniaryjudgment on its claims to pierce the corporate veil against defendants -- an 

issue that would require an inquiry substantially similar to that involved in deteinliniiig whethcr 

the rclatioriship betwccn defcndants and Crisscross placed them in privity. Moreover, as 

discusscd abovc, prcclusion in this casc would iiot be fair given the admittedly “atypical” 

conduct of the liquidation invcstigation. 

Finally, judicial estoppel does not preclude defendants from challenging thc English 

judgment. That doctrine “precludes a party who assumed a certain position in a prior legal 

proceeding aiid who secured a judgment in his or her favor from assuning a contrary position in 

anotlier action simply because his or her interests have changed“ (Gale 1’. Elston, P.C. v Ilubois, 

18 AD3d 301 [ 1 st Dcpt 2005][internaI citations and quotations oniittcd]). Thc rccord does not 

reflect that defendants ever assumed an inconsistent positioii regarding the legal eflect of the 

liquidation proceedings. Although in connection with the stay application in 2003 deleiidants 

opined that the proceedings in Austria might well determine Crisscross’ liability, h e y  did not 

thcn addrcss tlic cffcct of the UK liquidation proceedings. Nor did they uiicoiiditioiially agree to 

bind themsclvcs to the outcoine of those pi-oceedings in their August 4, 2003 letter or at tlic 

hearing in Apiil2004. Rather, defendants specifically questioned the effect of the liquidators’ 

deteiininalion at the hearing and, at most, acknowledged in their lettcr that the liquidators might 

direct a distribution of Crisscross’ assets to Stumpf. Howcvcr, dcfciidants iicvcr conccdcd that 

Dynegy and 36ONetworks could not contest findings of breach or valuation of the claim. 

Accordingly, it is 

ORDERED, that the court denies the motion of plaiiitilf Stumpf, AG [or pallial suiiimary 

judgnicnt. 

Dated : Deceinb er & -7 2005 
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