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Cross-Motion: I? Yes [71 No 

Upon the foregoing papers, it is ordered that this motion 

is decidcd in accordance with the acconipanying memorandum decision. It is liereby 

ORDERED that the motion of defciidaiit Structure l'orie, lnc. for an ordcr granting 
siiiiiiimy judgment, dismissing tlie coiiiplaiiit olplaintiff Timothy Wilson, is deiiicd. It is ALrrther 

Dated: y / (  
,<*' 
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SLJI’REME COURT OF THE STATE OF NEW YORK 
C-lOUNTY OF NEW YORK: PART 35 

X 

TlMOTIIY WILSON, 

P 1 ain ti 11; 

-against- 

STRIJC’TUKE TONE, IN(’., 

Delkndant. 

Iiidex No. 103814/03 

DECISION/OKDER 

X . . . . . . .. . -. .- 

E I1.M. E AD, I. S . C . 

MEMOIlhNDlJM DECISION 

D d e d a n t  Sli-iicture Tom, TIIC. (“dcfcndant”), iiiovcs pursuant to CPLR 32 1 1 :ml 32 12 

lor ail ordcr graiiti ng suinmaiy judgment, dismissing tlic complainl of plainti~~’1imotIiy Wilson 

(“pl ai t i t i  f f  ’) . 

Plaintift7s complaint and  verilicd bill of particulars nllcgc that 011 or prior lo .laniiar-y 3 1 ,  

2002, defeiidant entered into m i  agreement with TrezecHahn for the performance ol‘certaiii work, 

labor and scrviccs (the “agreement”) at One New Yoi-k Plaza, New YOI-k, Ncw Yorlc (the 

“subject prcmiscs”). Thc subject Premises were in a stale 01 construction, alteration, renovation 

and/or repair. On Jaii~iary 3 1, 2002, at approximately 1:30 p.m. plaintiff was lawfully and 

properly on the subject premises whcn hc was seriously injured due to a defective, hazardous and 

trap-like condition 011 tlic subject premises. ‘Ihe accident occiiri-ed at the loading dock area of tlie 

subject prcniiscs. 

Plaintiff claims that defendant rcccivcd actual notice in that the defendant actually placcd 

thc bcnms of steel on the floor 01 the loadhg dock, was actually on tlic premises on a daily basis 

:ind was ;iwai-c o r  tlic conditions of the flooring, acttially provided the cntranceway for tlie 
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plaintiff to iise, aclually invitcd tlic plaiutiKo1lto tlic premises, actiially directed the plaintiff to 

use the entranceway onto tlie jolisitc and was actually awarc o1 the coiiditioiis existing at the time 

and place of [he occurrence. 

l’lainliff claims thal defendant reccivcd consti-uctive notice in that the conditions existcd 

for 3 sufficient period of time prior to the accident tha t  the defcndant, in thc cxcrcisc o l  

rcasonablc care, could and shorild have lciiowri of tlie conditions aud taken stcps to conect them. 

Thc conditions WCIT actiially created hy the defendanl and cxistcd rbi- days prior to the 

occ urrence. 

Dcfciirlant argues that documental-y evidence establjshcs that delciidant did not own, 

pmscss, control maintain aiid/or manage the subject premises. Defendant was never involvcd in 

conslruction work using steel beams at the time of thc: incident. Tl ierehe,  defeenclant never owcd 

n duty to plaintiff with respect to the steel beams located on the loading dock. Further, 110 triablc: 

issue of h c t  exisls as  to defendant, and, therefore, suiiiniary judgment is wan-antcd. 

In opposition, plaintiff argues tlial defendanl has h i  led to carry oul its affinnative biirden 

oi’clcmonstl-ating as a matter of law that it was not involved in construction work using stccl 

beams on the loading dock on the dale and time of the plaintiffs accident. Fui-ther, dcfcndnnt 

has fLii1cd to establish that jt did not owc a duty to plaintiff. Finally, questioiis olfact exist as to 

[lie liability and respoiisibility of defendant for plaintiffs accident. 

According to plaintiffs deposition, in January, 2002 plaintiff was employed by ‘1’1-izek 

Kahn, as an operating engineer, meiiiber or  Local 94, working at the subject premises. (Jlcp. at 

p. 7) PlaiiitiIIraii and operated high pressure steam refrigeration equipment, steam turbine. He 

monitorcd all ofthc I-WAC cquipnicnt. (Dcp. at p ,  12) IIis dutics wcrc confiiicd to tlic sutijcct 
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prciiiiscs. (Dep. a1 p. 13) In 2001, as a result o l a  fire, contractors and vendors were hired lo do 

ccrtai n repair work. Tlicrc were eleclrical and demolition contractors, weldcrs and ironworlcers. 

IHowevcr, plaintiff does not know who the conti-actois were. (Dcp. at pp. 5 1-53) ‘l’inibil 

R~li-igcration was oii the job prior lo Ianuary 3 1, 2002 lo perfoini air conditioriiiig work. (Dep. 

at p. 53) Defendant subcoiilracled lo Eagle Demolition, and Eagle Dciiiol itioii was responsible 

hi-  removal o1 the old turbine. The work of Eagle Demolition, physically rciiioving tlic old 

stcam till-bine, was ongoing at tlie time orplaiiitift’s accident. (Dep. at p. 5 5 )  Delendant and 

Tiiiibil were responsible for the temporal-y reIi-igeration units that were stored on Broad Street at 

the subject location. These units were 1-unniiig. (Dep. at p ,  57) 

Wheii plaintiff first got to the loading dock, which is indoors, prior to his accident, he saw 

a security guard thcrc i n  thc booth. He was walking wcst, soutliwcst, on the south side of the 

building. He was 011 his was to the basin, which is on the loadins dock. He does not recall 

seeing any material storcd oii tlie loading dock wlicii he went down to the bas111 TIC was llicl-e 

about 20 iiiiiiutcs. IHc was intending to go to thc cnginc room when he lelt tlic bnsiii to finish 

liling h i s  I-cpol-ts. Before the accidcnt, hc did not nolice any inaterials storcd on the loading 

dock. 011 the day of [lie accident, hc docs not recall seeing any debris, construction nialelial 

placed onto tlic ccmcnt flooring ol the loading dock. (Dep. at pp. 80-90) He was walking on the 

loading dock. he tiippcd and realized he tripped into somcthing; he hit an imi-uovable object. He 

hit  it with both ket. (Dep. at pp. 90-91) He saw that lie had tripped over a steel bcani, laying on 

tlic floor, about ten k e t  long, about six inches wide, about twelve by six, six inches high beam. 

(Dep. a t  pp. 92-93) IIc does not recall seeing any individual contractor placing or removing 

matcrials on  lie loading dock. (Dcp. at p. 95) Other tliaii tlic beam 11131 lie observed 011 tlic floor 
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oi‘tlic plat lbi i ,  there were otlier bcaiiis stacked right next to them or behind them. (Dep. a t  pp. 

119-120) 

According to the deposi lion tesliniony of Derek McGoverii, account executive for 

clekiidant, he has woiked for dei‘endant Lor eight years, atid he goes to the sites where defendant 

is undergoing its general contracting. (Dep. at pp. 5-0)  Defendant was not involvcd in any work 

at thc loadiiig dock in January 2002. Four of defcndant’s subcontractors wcrc involved in work 

at tlie specific location in Jaiiiiary 2002. (Dcp. at p ,  S j  However, iioiie of lliose subcontractors 

did m y  work with stcel beams. (Dcp. at p.  9) Thc general contractor in the building at this l i i i i t :  

was TdcIii-cr Coiistruction. (Dep. at 11. 1 2) ndk1idant’s subconlractors were having materials 

brought in via the hole, the sidewalk opening, they created. These itcms wcre brought i i i  for the 

coiistriictioii work. Notliiiig was bcing brought in through tlic loading clock. (Dcp. at pp, 20-21 ) 

Some of the debris from h e  work being doiie by defendant’s subcontractors was moved through 

niini containers through the freight elevator to the loading dock. (Dep. at p. 27) None oflliat 

debris included metal, other thaii wires. (Dep. at p. 28j Thcre was a search coiiductcd by 

dckiiclant to ascertain whcthcr or not any of its subcontractors or laborers were iiivolved in the 

removal or involved in working with or involved in using aiiy stccl for any I-cason at our about 

the tiiiic ofplaintiff s acciclciit. Tlic result was tlial no one used sleel for any reason. (Dep. at p. 

3 8)  

According to tlie deposhon transcript of Joseph Syslo, propcrty manngcr for Trizec 

Properties, Inc. (“TrimY), he has worked Lor them lor t h e e  years. (Dep. at p. 5 )  Trizcc owiis thc 

suhjcct prciiiiscs, and owiicd aiid inanagcd the subject premises at the time of plainliff s accident. 

hi Jaiiiraiy, 2002, there was oiigoiiig construction at tlie subjcct prciniscs. (Dcp. at 11. 6) IHe is not 
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awarc of any construclion going on at the subject premises in .Ianuary, 2002, but there was 

routine maiiitcnancc of the chiller plant. (Dep. at pp. 7-8) IUcoiistruction work were going on at 

the subject prciiiiscs, the loading dock would hc the place where the materials would come in and 

out arid the place where materials would be staged. (Dep. at p. 11) 1Ie does not tielieve dcfcndant 

wa.s doing work fix Trizec in the subject premises in 2002. (Dep. at p. 12) Delendaiit’s work 

would iiiclide removal of metal bcanis, iiot steel beams. (Dep. at 1-7.12) Also, dcfcndant’s work 

did not involve thc 1-cn-iova1 ofbeams. (Dep. at pp. 12-13) ‘liiiibil would havc been at the suhjcct 

premises in January 2002, doing iiiaintenance work on the chiller plant, aiid Tiiiibil’s work could 

include the removal of steel beanis and piping, h i t  lie does not believe that i t  did. (Dcp. at pp. 

20-7 1 ) 

Defendant was doing work on the construction on tlic cooling towers at the suhjcct 

prcmiscs in 2002. (Dep. at p. 28) Defciidant employed subcontractors at the subject premises at 

Iliat time to aid in the perromance of Ihe worlc. (Dcp. at p. 29) Defendant was the projcct 

maiiager. (Dep. at p. 3 1 ) The building of the cooling towers involved the use ol‘steel pipiiig or 

sleel beams. (Dcp. at p ,  29) ‘Hie loading dock was not i ised to stage any of the coiistructio~i 

matcrjals in use or being used to construct the cooling towers. (Dcp. at p. 30) 

According to thc deposition testimony of Peter Fiorc, lic was assistant chief with ‘l’rizcc i n  

2002. (Dep. :it p, 11.) .Plaiiitillreported to him. (‘Dep. at p. 13) In January 2002, conslruction and 

i-epair work was iindcrway at the subject premises. (Dcp. at p. 14) There hac1 been a chiller plant 

blowup so the demolition was about finishcd. Be is not sure if construction of tlic ncw plant was 

tinderway. (Dcp. at p. 14) Defeiidanl and Eaglc Demolition were doing the deniolition work. 

(Dcp. at p. 15) The demolition included “chopping up” a id  removing thc turbine, which liad sleel 
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or iiielal beams, lhat wcrc 10 feet, 20 feet long (Dcp. at p. 17) The bigger picces were hoisted 

out, bul the other pieces wcre wheeled out in carts to the freight car, to the loading dock. (13ep. 

at p. 18) He IICVCJ- saw matcrials being wlieeled out fr-om the ciigirie room u p  to the loadiiig dock. 

(Dcp. at p. 21) 

Ana 1 ys i s 

CPl,R 321 I Tal 111: Defeiise i s  founded iipoii clocumentary evidence 

Pursuant lo CPI,R 321 1 [a] [l], a party niay move forjudgiwiit dismissing one or niore 

causes of action asserted against him 011 the groiind that ,‘a defciise is founded upon documentary 

evidcnce.” ‘llius, where lhe “documentary cvidence submitted conclusively estahlislics a defciisc 

to tlic asserled claims as a matter of law,” disiiiissal is wail-anled (/,eon 11 Mcirtiim, 84 NY2d 83, 

88, 6 14 N Y  S2d 972, 638 N.E.2d 5 1 1 [ 1 9941). Tlic test on a CPLR 32 1 1 [a] [I]  molion is 

whether the documentary cvidence si~biiiitled “conclusively establishes a defeiisc to the asserted 

claims as 3 matter of law’’ (Scott v Rcll Atluii~ic c.’orp., 282 AD2d 180, 726 NYS2d GO [ 1 ‘I‘ Dcpt 

200 I1 citing. Leour v Miirtinez, 84 NY2d 83, 88, szp-rr; IMO lndus., Irrc. v Atirlerson Kill & Olidc, 

P. C’., 267 AD2d 10, 1 1, 699 NYS2d 43 [ 1“ Dept 19991). 

Whcrc documentary evideiice and undisputed facts negate or dispose of thc claims in [tic 

complaint or coiiclusively establish ;I defeiisc, dismissal may be grantcd pursuant lo CPLR 

321 1 [a][l] (Biondi 11 Beelr,itun Hill IIoiisirig Apt. Coi*p., 257 AD2d 76, 692 NYS2d 304 [ l  Dept 

1?99]; Kliehcrf v McKoati, 225 A n 2 d  232, 43 NYS2d 1 14 [ l”  Dept 19961; Geplirrrr-lt v Mol-grrir 

G r n r . n i i [ y  Triist Cb. qf N. Y., 19 1 AD2d 229, 594 N Y  S2d 248 [ 1 st Dcpt 1 9931; .Jidiliizo 11 

n/lc:&1cc, 1 SO AD2d 524, 541 NYS2d 232 [lst Dcpt 19891; .see iilso Lcori ti Mwti71ez, 84 NY2d 

83, 88, 014 NYS2d 972, 638 N.E.2d 51 1 [ 13941; Ft-~inli v L~aii~rlcr-C~’lii~yslcr C;.;rlp., 292. A D X  
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I Arfidavits and deposition transcripts d u  not qualify as "docutiieiitary cvidence" for 
I 

puipnses of this rule (see Hcalty Inveslors v Bhiiidtrswrrla, 254 AD2d 603, 679 NYS2d 179 [3ci 

Dept 19S81; K w r i m  v Gruherg, McKq) CC Stone, 2 Misc 3d 1001, 2004 W L  316521 [Supremc 

C:ourt Bronx Coullty 20041). 

' lo obtain summary judgment, thc iiiovarit iiiitst establish its cause ol'action or defense 

sufficicntly to waimit the coui-t as a matter of law in dircctingjiidgiiieiit in its favor (CPLR 5 

32 12 [b]). It is well settled that where a defendant is the proponent of a motion [or summary 

judgiiicnt, the dci'cndrint must establish thal the "cause orx i ion  . , , has iio merit" (CPLli 9: 3212 

[I)]), sufficictit tu warrant the court as a matter of law tu direct judgniciit in his or her favor (B1fLd1 

v St. Cluire's Hosp., S2 NY2d 738, 739 [ 1W33; Wiiiegrail v New York (Jiiiv. Mer-l. U r . ,  64 NY2d 

851, 853 [1985]; Wrig/71 v Nntiotzul Aniu.rci~zeirts, Inc., 2003 N.Y. Slip Up. 51390(U) [Sup Ct 

New .York County, Oct. 21, 20031). 'I'his standard reqtiires that the proponent of a motion for 

suniiiiiiry judgment niake apriiiicrfiLcie sliowiiig of entitlemcnt to judgment as a matter of law, by 

advancing siifficicnl "evidciitiary proof in admissible form" to dcmonstrate tlie absencc olaiiy 

miterial iswes offact (Witzcgrad v Now York Cluiiv. Meil.  C'tr., 64 NY2d 851, 853 [1985]; 

Ztickcc~~irrit v City of New York, 49 NY2d 557, 562 [ l  9801; Silveriiiciii v F'erh i ih- ,  307 AD2d 

230, 762 NYS2d 386 [ I  '' Dept 20031; Thonzris 1' HoIzhcrg, 300 AD2d 10, 1 1 ,  75 1 NYS2d 433, 

434 [ 1'' Dcpt 20021 [dehdal l t  not entitled to summary judgment where he hilcd to produce 

iidniissi blc cvidence dcinonstratiiig that no ti-iable issue of h c t  exists as to whether plaiiitiff 

would have been succcsshl in the underlying negligence action]). Thus, thc motion niusl be 

supported I'by affidavit [from ;I person having knowledge of tlie facts], by a copy oftlie pleadings 
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and hy other available proof, such as deposilions" (CPLR 4 32 12 [h]). A party can prove aprin7a 

.fiicie entitlemcnt to sui-nmary judgriiciit though the affirmation of its attoriicy based upon 

documentary cvid ciice (Zuckeriiinri, siipru; Prudentid ,S'cr:uvitie.r f i x  v I<ovello, 262 A.l)2d 172 

11 st L k p t  1999]). 

Alteniatively, to dekat a motion for suiimiary judgment, the opposing party must show 

hcls sufficicnt to require a trial of any issue of fact (CPLR $3212 [b]). T ~ L I S ,  where the 

proponciit of tlie motion iiiakcs apriiizci frcic showing o l  entitlemcnt to suiiiiiiary judgment, the 

burden shifts to the party opposing the motion to dcmoiistrate by admissible evidence the 

cxistcnce o f a  factual issue requiring a trial ol the action, or to tcucier an acceptahlc cxciise for his 

or her failure to do so (Veriizette I' Kcnwordi Zhck  Co., 68  NY2d 714, 71 7 [1986]; Zzrclceri~zan v 

Ci[y oj'New York, siiprrr, 49 NY2d at 560, 562; Foiflrest v Jewish II;uildjhr the Blind, 309 AD2d 

546, 765 NYS2d 326 [ 1" Dept 200.71). T,ike the proponciit oftlie motion, thc party opposiiig thc 

iiiotion must set hi-111 evidcntiaiy prool in admissible form in support of his or  licr claim that 

niatcrial triable issues of [act exist (Zz~clier~vm, sz,ipr-ri at 562) .  Dcfcridaiit "must assemble and lay 

bare [its] affirniativc proof to demonstrate that gciiuiiie issues of fact cxist" and "the issue must 

be shown to l x  real, iiot feigncd siiicc a sliaiii or frivolous issuc will not preclude summary 

rclicf" (Koiwfdclv NRX Teclinologies, Iiic., 93 AD2d 772 [ 1st Dept 19835, ~{fi l, 62 NY2d 686 

[ 1984]). 

Mere coIiclusions, expressions of liopc or unsubstantiated allcgations or assertions are 

insufficient (AIvord uiid SwiJi v Skwrircl M. h41,illcr Cniislr-. Co, 46 NY2d 276, 28 1-82, 41 3 

N Y S 2 d  309 [ 19781; Fried TJ Bower K. Gm-dii~~t- ,  46 NY2d 765,  767, 41 3 NYS2d 650 [ 19781; 

Plritziiiuti v Aiiicrirxiii Totrrlisrrtoi. Cb., 45 NY2d 910, 912, 41 1 NYS2d 230 [1978]; M c ~ l l ~ ~ d  
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Dcfciidant fiiilcd to attach tlic dociirnentary evidencc cstablishiiig that it did not own, 

posscss, control maintain and/or inaiiage the subject prcmises. However, that issue appears to be 

ulicontestcd. And, if such agreement were attached, it would still not result in dismissal of the 

complaint. 

Based on all of the deposition testimony, it caiiiiol be said, as a mattcr o r  law lhat 

derendaiit was never iiivolvecl in construction work .using stccl beams at the time of the jncicient. 

Nor can it he said, as n maller of law, that a subcontractor working at the behest of defendant was 

iicvei- involved in construction work using steel beams at the tiiiic of the incidcnt. The deposition 

tcstiiiioiiy of all o l the  witiiesscs and of thc plaintiff docs not foreclosc the possibility or 

clereiid ant’s liability. 

Conclusion 

T l i ~ ,  it cannot bc said thal defendant never owed a chty to plaintiff with respcct lo the 

steel beams located on the loading dock. Nor call il be said that no triable issue of fact cxists as 

to defendant. ‘i’hercforc, i t  is hereby 

ORDERED that the motion of dcfendant Structure Tone, Inc. lor an ordcr granting 

summary jiidgnieiit, dismissing the coinplaint orplaintiff Tjniothy Wilson, is denied. It is Ilirther 
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ORDERED that counsel for dcfendant Structurc 'I'onc, lnc. shall serve a copy of the 

decision and decision with notice of eiiti-y within tweiily days of enlry. 

*.' Carol Robinson Edmcad, J .  S ,e. 
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