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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OFF NEW YORK: PART 35

X
TIMOTITY WILSON,
PlamntifT, Index No. 103814/03
-agamnst- DECISION/ORDER
STRUCTURE TONE, INC,,
Delendant.
e e o —— X
EDMEAD, 1.S.C.
MEMORANDUM DECISION

Defendant Structure Tone, Inc. (“*dcfendant™), moves pursuant to CPLR 3211 and 3212
for an order granting summary judgment, dismissing the complaint of plaintiff Timothy Wilson
(“plaintiff”).

Plaintiff’s complaint and verificd bill of particulars allcge that on or prior to January 31,
2002, defendant entered into an agrecment with TrezecHahn for the performance ol certain work,
labor and scrvices (the “agreement”) at One New York Plaza, New York, New York (the
“subject premises”). The subject premises were i1 a stale ol construction, altcration, renovation
and/or repair. On January 31, 2002, at approximately 1:30 p.m. plaintiff was lawfully and
properly on the subject premises when he was scriously injured due (o a defective, hazardous and
trap-like condition on the subject premises. The accident occurred at the loading dock area of the
subject premiscs.

Plaintiff claims that defendant rcecived actual notice in that the defendant actually placed
the beams of steel on the floor of the loading dock, was actually on the premises on a datly basis

and was aware ol the conditions of the flooring, actually provided the cntranceway for the
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plamtiff to use, actually invited the plaintifl onto the premises, actually directed the plaintiff to
use the entranceway onto the jobsite and was actually aware of the conditions existing al the timc
and place of the occurrence.

Plaintiff claims that defendant received constructive notice in that the conditions existed
for a sufficicnt period of time prior to the accident that the defendant, in the excreise of
rcasonable care, could and should have known of the conditions and takcn steps to correct them.
The conditions were actually created by the defendant and cxisted for days prior to the
occurrence.

Decfendant argues that documentary evidence establishes that defendant did not own,
posscss, control maintain and/or manage the subject premises. Defendant was never involved in
construction work using steel beams at the time of the incident. Thereflore, défcndanl never owed
a duty to plaintiff with respect to the steel beams located on the loading dock. Further, no triable
1ssue of fact exisls as to defendant, and, therefore, summary judgment is warranted.

In opposition, plaintiff argues that defendant has failed to carry oul its affirmative burden
of demonstrating as a matter of law that it was not involved in construction wprk using stecl
beams on the loading dock on the date and time of the plaintiff’s accident. Further, defendant
has failed to cstablish that it did not owc a duty to plaintiff. Finally, questions of fact exist as to
the liability and responsibility of defendant for plaintiff’s accident.

According (o plaintiff’s deposition, in January, 2002 plaintiff was employed by Trizek
Kahn, as an operating engineer, member ol Local 94, working at the subject premises. (Dep. at
p. 7) Plamti(Tran and operated high pressure steam refrigeration equipment, stean turbine. He

monitored all of the [IVAC cquipment. (Dcp. at p. 12) His dutics were confined to the subject
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premiscs. (Dep. at p. 13) In 2001, as a result o[ a {ire, contractors and vendors were hired to do
certain repair work. There were electrical and demolition contractors, welders and ironworkers.
However, plaintiff does not know who the contractors were. (Dcp. at pp. 51-53) Timbil
Relrigeration was on the job prior to January 31, 2002 to perform air conditioning work. (Dep.
at p. 53) Defendant subcontracted to Eagle Demolition, and Eagle Demolition was responsible
for removal of the old turbinc. The work of Eagle Demolition, physically removing the old
stcam turbine, was ongoing at the time of plaintiff’s accident. (Dep. at p. 55) Defendant and
Timbil Were responsible for the temporary refrigeration units that were stored on Broad Street at
the subject location. These units were running. (Dep. at p. 57)

When plaintiff first got to the loading dock, which is indoors, prior to his accident, he saw
a securify guard there in the booth. He was walking west, southwest, on the south side of the
building. He was on his was to the basin, which is on the loading dock. He does not recall
seeing any material storcd on the loading dock when he went down to the basin, Tlc was there
aboutl 20 minutes. He was intending to go to the engine room when he left the basin to finish
{iling hi's reports. Before the accident, he did not notice any materials stored on the loading
dock. On the day of the accident, he docs not recall seeing any debris, construction material
placed onto the cement flooring of the loading dock. (Dep. at pp. 80-90) He was walking on the
loading dock, he tripped and rcalized he tripped into something; he hit an immovable object. He
hit it with both leet. (Dep. at pp. 90-91) He saw that he had tripped over a steel bcam, laying on
the floor, about ten feet long, about six inches wide, about twelve by six, six inches high beam.

(Dep. at pp. 92-93) Ile docs not recall seeing any individual contractor placing or removing

materials on the loading dock. (Dcp. at p. 95) Other than the beam that he observed on the floor




of the platform, there were other becams stacked right next to them or behind them. (Dep. at pp.
119-120)

According lo the deposition testimony of Derek McGovern, account executive for
delendant, he has worked for defendant lor eight years, and he goes o the siles where defendant
1s undergoing ils general contracting. (Dep. at pp. 5-6) Defendant was not involved in any work
at the loading dock in January 2002. Four of defendant’s subcontractors were involved in work
at the specific location in January 2002, (Dep. at p. 8) However, none of those subcontractors
did any work with steel beams. (Dep. atp. 9) Thé general contractor in the building at this time
was Lehrer Construction, (Dep. at p. 12) Defendant’s subcontractors were having materials
brought tn via the hole, the sidewalk opening, they created. These items were brought in for the
construction work. Nothing was being brought in ﬂn‘ough the loading dock. (Dep. at pp. 20-21)
Some of the debris from the work being done by defendant’s subcontractors was moved through
mini containers through the freight elevator lo the loading dock. (Dep. at p. 27) None of that
debris included metal, other than wires. (Dep. at p. 28) There was a scarch conducted by
dcfendant to ascertain whether or not any of its subcontractors or laborers were mvolved in the
removal or involved i working with or involved in using any stcel for any rcason at our about
the time of plaintiff’s accident. The result was that no one used steel for any reason. (Dep. at p.
38)

According to the deposition transcript of Joscph Syslo, property manager for Trizec
Properties, Inc. (“Trizec”), he has worked [or them for three years. (Dep. at p. 5) Trizec owns the
subject premiscs, and owned and managed the subject premises at the time of plaintiff’s accident.

In January, 2002, there was ongoing construction at the subject premiscs. (Dep. at p. 6) He is not
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awarc of any construction going on at the subject premises in January, 2002, but there was
routine maintenance of the chiller plant. (Dep. at pp. 7-8) I( construction work were going on at
the subject premiscs, the loading dock would be the place where the materials would come in and
out and the place where materials would be staged. (Dep. at p. 11) IIe does not believe defendant
was doing work for Trizec in the subject premises in 2002, (Dep. at p. 12) Defendant’s work
would include removal of mctal beams, not steel beams. (Dep. at p.12) Also, defendant’s work
did not involve the removal of beams. (Dep. at pp. 12-13) Timbil would have been at the subject
premises in January 2002, doing maintenance work on the chiller plant, and Timbil’s work cbuld
include the removal of steel beams and piping, but he does not believe that it did. (Dep. at pp.
20-21)

Defendant was doing work on the construction on the cooling towers at the subjcct
premises in 2002. (Dep. at p. 28) Defendant employed subcontractors at the subject premises at
that time to aid m the performance of the work. (Dcp. at p. 29) Defendant was the project
manager. (Dep. at p. 31) The building of the cooling towers involved the use of steel piping or
steel beams. (Dcp. at p. 29) The loading dock was not used to stage any of the construction '
matcrials 1n use or being used to construct the cooling towers. (Dep. at p. 30)

According to the deposition testimony of Peter Fiore, he was assistant chief with ‘I'rizec in
2002. (Dep. atp. 11) Plamtill reported to him. (Dep. at p. 13) In January 2002, consltruction and
repair work was underway at the subject premises. (Dep. at p. 14) There had been a chiller plant
blowup so the demolition was about finished, e is not sure if construction of the new plant was
underway. (Dcp. at p. 14) Defendant and Eagle Demolition were doing the demolition work,

(Decp. at p. 15) The demolition included “chopping up” and removing the turbine, which had steel
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or metal beams, that were 10 feet, 20 feet long (Dep. at p. 17) The bigger picces were hoisted
out, but the other pieces were wheeled out in carts to the freight car, to the loading dock. (Dep.
at p. 18) He ncver saw matcrials being wheeled out from the cngine room up to the loading dock.
(Dep. atp. 21)

Analysis

CPLR 3211 [a] [1]: Defense is founded upon documentary evidence

Pursuant to CPLLR 3211 [a] [1], a party may move for judgment dismissing one or more
causes of action assertéd against him on the ground that “a defense is founded upon documentary
evidence.” Thus, where the "documentary cvidence submitted conclusively establishes a defense
to the asserted claims as a matter of law," dismissal is warranted (Leon v Martinez, 84 NY2d 83,
88,014 NYS2d 972, 63;8 N.E.2d 511 [1994]). Thec test on a CPLR 3211 [a] [1] motion is
whether the documentary cvidence submitted "conclusively establishes a defensc to the asscrted
claims as a matter of law" (Scorr v Bell Atlantic Corp., 282 AD2d 180, 726 NYS2d 60 [1* Dept
2001] citing Leon v Martinez, 84 NY2d 83, 88, supra; IMO Indus., Inc. v Anderson Kill & Olick,

P.C., 2067 AD2d 10, 11, 699 NYS2d 43 [1* Dept 1999]).

Where documentary evidence and undisputed facts negate or dispose of the claims in the
complaint or conclusively establish a defensc, dismissal may be granted pursuant to CPLR
3211[a][1] (Biondi v Beelman Hill Ilousing Apt. Corp., 257 AD2d 76, 692 NYS2d 304 [1* Dept
1999]; Kliebert v McKoan, 228 AD2d 232,43 NYS2d 114 [1* Dept 1996]; Gephardt v Morgan
Guaranty Trust Co. of N.Y., 191 AD2d 229, 594 NYS2d 248 [1st Dept 1993]; Juliano v
McEntee, 150 AD2d 524, 541 NYS2d 232 [1st Dept 1989]; see also Leon v Martinez, 84 NY2d

83, 88, 014 NYS2d 972, 638 N.E.2d 511 [1994]; Frank v DaimlerChrysler Corp., 292 AD2d

¢
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Affidavits and deposition transcripts do not qualify as “documentary cvidence” for
purposes of this rulc (see Realty Investors v Bhaidaswala, 254 AD2d 603, 679 NYS2d 179 [3d
Dept 1988]; Kearins v Gruberg, McKay & Stone, 2 Misc 3d 1001, 2004 WL 316521 [Supreme

Court Bronx County 2004]).

CPLR 3212: Summary Judement

To obtain summary judgment, the movant must cstablish its cause ol action or defense
sufficiently lo warrant the court as a mattcr of law in dirccting judgment in its favor (CPLR §

3212 [b]). Itis well settled that where a defendant is the proponent of a motion [or summary

judgment, the defendant must establish thal the "cause of action . . . has no merit" (CPLR § 3212

[b]), sufficient to warrant the court as a matter of law to direct jud_gmcnt in his or her favor (Bush
v 8t. Claire's Hosp., 82 NY2d 738, 739 [1993), Winegrad v New York Univ. Med. Ctr., 64 NY2d
851, 853 [1985]; Wright v National Amusements, Inc., 2003 N.Y. Slip Op. 51390(U) [Sup Ct
New York County, Oct. 21, 2003]). This standard requires that the proponent of a motion for
summary judgment make a prima facie showing of entitlement to judgment as a matter of law, by
advancing sufficient "evidentiary proo( in admissible form" to demonstrate the absence of any
material 1ssues of fact (Winegrad v New York Univ. Med. Ctr., 64 NY2d 851, 853 [1985];
Zuckerman v City of New York, 49 NY2d 557, 562 [1980]; Silverman v Perlbinder, 307 AD2d
230, 762 NYS2d 386 [1* Dept 2003]; Thomas v Holzberg, 300 AD2d 10, 11, 751 NYS2d 433,
434 [1% Dept 2002] [defendant not entitled to summary judgment where he failed to produce
admuissible cvidence demonstrating that no triable issue of fact exists as to whether plamtiff
would have been successful in the underlying negligence action]). Thus, the motion must be
supported "by affidavit [from a person having knowledge of the facts], by a copy of the pleadings

7




and by othcr available proof, such as depositions" (CPLR § 3212 [b]). A party can prove a prima

Jacie entitlement to summary judgment through the affirmation of its attorncy based upon

documentary cvidence (Zuckerman, supra; Prudential Securities Inc. v Rovello, 262 AD2d 172

[1st Dept 1999]).

Alternatively, to defeat a motion for summary judgment, the opposing party must show
facts sufficicnt to require a trial of any issue of fact (CPLR §3212 [b]). Thus, where the
proponent of the motion makes a prima facie showing ol entitlement to summary judgment, the
burden shifts to the party opposing the motion to demonstrate by admissible evidence the
cxistence of a factual issue requiring a trial ol the action, or to tender an acceptable cxcuse for his
or her failure to do so (Fermette v Kenworth Truck Co., 68 NY2d 714, 717 [1986]; Zuckerman v
City of New York, supra, 49 NY2d at 560, 562; Forrest v Jewish Guild for the Blind, 309 AD2d
5406, 765 NYS2d 326 [1* Dept 2003]). Like the proponent of the motion, the party opposing the
motion must set forth evidentiary proofl in admissible form in support of his or her claim that
matcrial tnable issucs of fact exist (Zuckerman, supra at 562). Defendant “must assemble and lay
bare [its} affirmative proof to demonstrate that genuine issues of fact exist” and “the issue must
be shown to be real, not feigned since a sham or frivolous issuc will not preclude summary
relicl” (Kornfeld v NRX Technologies, Inc., 93 AD2d 772 [1st Dept 1983 ], ¢ffd, 62 NY2d 686
[1984]).

Mere conclusions, expressions of hope or unsubstantiated allcgations or assertions are
msufficient (Alvord and Swift v Steward M. Muller Constr. Co, 46 NY2d 276, 281-82, 413
NYS2d 309 [1978]; Fried v Bower & Gardner, 46 NY2d 765, 767, 413 NYS2d 650 [1978];
Platzman v American Totalisator Co., 45 NY2d 910, 912, 411 NYS2d 230 [1978]; Mallad

8




(101

Const. Corp. v County Fed. Sav. & Loan Assn., 32 NY2d 285, 290, 344 NYS2d 925 [1973];

Plantamura v Penske Truck Leasing, Inc., 246 AD2d 347, 668 NYS2d 157 [1* Dept 1998]).

Defendant fatled to attach the documentary evidence cstablishing that it did not own,
posscss, control maintain and/or manage the subject premises. However, that issuc appears to be
uncontested, And, if such agreement were attached, it would still not result in dismissal of the
complaint.

Bascd on all of the deposition testimony, it cannot be said, as a matter of law (hat

defendant was never involved in construction work using stecl beams at the time of the incident.

Nor can it be said, as a matter of law, that a subcontractor working at the behest of defendant was

ncver involved in construction work using steel beams at the time of the incident. The deposition
testimony of all of the witnesscs and of the plamntiff docs not foreclose the possibility of

defendant’s liability.

Thus, it cannot be said that defendant never owed a duty to plaintiff with respect to the
steel beams located on the loading dock. Nor can it be said that no triable issue of fact cxists as
to defendant. Thercfore, it is hereby

ORDERED that the motion of defendant Structure Tone, Inc. for an order granting

summary judgment, dismissing the complaint of plaintiff Timothy Wilson, is denied. It is (urther

9
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ORDERED that counsel for defendant Structure Tone, Inc. shall serve a copy of the

decision and decision with notice of entry within twenty days of eniry.

This constitutes the decision and order of this court,

//./2/ -
Dated:  April 15, 2005 Q/ﬂ % }
<

Carol Robinson Edmcad, J.S.C.

AP :? 2 ) '
Coupyy. ., s
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