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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF N E W  YORK : 1AS PART 3 

GOTHAM PARTNERS, L.P., GO’I’HAM PARTNERS 
TIT, T P a d  [WTHAM HOI l)PJGS 11, T . T  C , 

X ....................................................................... 

Indcx NP 602582/2004 

PI ai n t i ffs, 

-against- I)KJSION arid ORIIEK 

HIGH RIVER LIM 1TED PAR’I’NERSI JTP, 

D c fend ;i t i  I .  
X ------_---_-_-__________________________------------------------~~----- 

ICa~-la Moskowitx, J.:  

Dcfcndanl tiioves to dismiss tlic complaint pillsirant to CPLR 321 1 (a) (1) and (7). 

1’ lainti fl‘s c ro ss- 111 ov c for s 11 niiiiary j udg 111 cri t . 

111 this action, dcfendanl High Rivcr Limited Parhership (I-Ijgh River) claims that tlic 

language ~ I I  thc par-tics’ contract requircs t h t  thc court dismiss this action. LJnder the contract, 

High Rjvcr piirchased shares that plaintiffs Gotham Partiicrs, L.P., Gotham Paitncrs 111, I,.P. and 

Gotham Holdings 11, L.L.C. (Cotharn) owned in a limited partnership lor a spccific sLiiii per unit 

arid ngrccd to pay an additional S L I ~  only if a subsequent arid profitable “sale or other traiisfY ol‘ 

thosc s m e  u i l s  occuned within three years. High River argiics that llie subseqiieiit cash-out 

merger transaction of the limited partiicrship was no1 such a “sale or otlicr lransfer.” Gotham 

Lii-gcs in its cross motioii that the merger transaction was clearly within thc broad contraclual 

language, requiring I Iigli Rivcr to pay the additional sum. 

BACKGROUND 

Plaintiffs Gothain Partiicrs, L.P. and Gothain Partiicrs J I I ,  L.P. are New York liinitcd 

partncrsliips, and Gotham Holdings 11, L.L.C. is a Delaware liiiiited liability company. 

(C‘umplaint, 7/11 2-4). Dcfcndanl High Rivcr is a Delaware limited partiicrship. (d, 11 5 ) .  

In 1994, Gothain acquired a significant interest in Hallwood Realty Partners, L.P. 
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(Hallwood), a ptiblicly traded liiiiited parlnership involved in rcal estate developmcnl. 

(PlaiiitiIYs’ Statciiiciit Pursuant to Rule 19-a, 11 6). 111 late 2002, Gothani bcgan winding clowii its 

operation. -*-: ?3rt oi‘tliat proccss, i t  sought t r  d l  its 15.6’3, h:m ol‘thc xtstanding :inits in 

Hallwood. (Arfidavil 01. William Ackman, clated Dccciiiber 24, 2004, 11 2 II 2). 

In February 2003, Gotham and High River began iicgotiatirig High Rivcr’s purchase o r  

Gotham’s Hallwood units. High River sought to purcliasc just a liltle uridcr 15(% of Gothain’s 

1 lallwood shares to avoid triggcring Hallwood’s “poison pill.”’ 

S~aleiiicnt, 1111 8-1 0; Ackmaii Aff., 11 3). Bolh High River and Colhaiii bclicvcd that lhe Hallwood 

i i r i i  ts WCI-c tiiidcrval tied in the market compared to Hall wood’s assels’iiiidcrlying val tie. The 

parties t h e r e h e  sought to unlock that valuc and realiLe profits from il. (Achiian Aff., 11 5 ) .  

(Plaintiffs’ liiile 19-n 

011 March 1 ,  2003, Gotham and High River entered into a Unit Purchase Agrccment ( h e  

Agrccmeiit). Exhibit A to Appciidix to Plaiiiti fi’s’ R L I ~ C  19-a Statemerit (Plaintiffs’ Appendix). 

Pursuant to the tcr-111s of tlic Agreeiiient, t1ic purchase price o l  tlic limited partnership units (thc 

Salc Units) consisted of lwo coniponenls: (i) an jninicdiate payment of $80.00 per unit, fbr ail 

agg:reg:ale oI$lX.S inillion, and (ii) a contiiigcnt future payment in the even1 that High River sold 

or othciwise transkned tlic IIallwood units within 36 niontlis and iiiadc a iict profit of over 10% 

per aiiniiin. (C‘omplaint, 11 Sj. l h i s  additioiial purchase price provision was to protect Gotlinni if, 

within ;i short period ortlic salc, High River was able to resell the units : i d  realize the 

extraordinary Lipside potential of these units. (Achiian Aff., 11 5 ;  APhiiation of Adam 0. 

Eiiimerich in Support, 11 4 11 2). 

’ ‘The “poison pill” provision protected Hallwood Partners’ iiivestniciit in Ihe event an 
acquiring party accumulated 15% or niorc of the unils o r  the partncrship. 
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Specifically, Section 1.4 of thc March 1, 2003 Agrccmeiit, entitled Additioiial Purcliase 

Price, providccl: 

If, oil or prior to the date that is 36 iiioiiilis afler tlie datc licrcof: 
Purchaser sclls or  otherwise transfers, or agrecs (cithcr orally or 
i n  writing) to sell or otherwise transfer, any of the Salc Units 
(other than a sale or disposition to an Affiliatc of Purcliaser where 
such Affiliate assiinics tlic obligation to rnakc tlic payment 
contemplatcd in this sentence wilh respect to any disposition of 
smh  Sale Units), Piircliascr will pay lo Golliaiii, as agent for all 
Sellers, witliin two busiiiess days following the salc or  olhcr 
ti-msfer, tlie Additional Purchasc Pricc, at an accoiiiit desigialed 
by Gullirim. 

(Exliibit A lo Plaintiffs’ Appendix, 0 I .4 [empliasis added]). The Agrecmcnt d c h c s  “Additionrtl 

Pui-chase Pricc” as “any Covered Profits 011 any sale or other transfer oF:iiiy Salc Unit (each ;I 

‘C‘ovcrcd Unit’).” (u, Article V, at 3 [eiiiphasis supplied]). Tlic Agreement defines “Covcrcd 

Profits” in relevant p x t ,  as “SO‘% ol the net amount . . . derived by Pill-chaser and its Affiliates 

on the sale or other transfer” o f a  Covered Unit in CXGCSS o l the  sum ofi (i) 80.00 plus (ii) 

iiitcrest thereon accruing on a daily basis at a rate of 10% per annilin (equitably adjusted lor 

splits, stock dividciids and similar events).” (Td., Article V, at 4 [cmphasis supplied]). The 

Agreement also providcd that i t  would be govcrncd and construed in  accordance with New Yorlc 

law, “without giving effect lo the conflicts ollaws principles thcrcof.” (u, Article VII, Section 

7.S). 

O n  April 23, 2003, High Rivcr aiinoiiiiced its intention to coiiiiiieiice a tender ofi‘cr 

coiiditioncd O H  the eliiiiinalion of Hallwood’s “poison pill.” It filcd a lawsuit in Delaware 

Chancery Court against Hrillwood’s gcncral partner, seeking to lift that poison pill so that J-Iigh 

Rivcr’s tcnder offer could procecd. (Plaintiffs’ Appcndix, Exhibits F and G). On May I ,  2003, 

High River commenced a hostile tender offer for Hallwood’s Units, offering n price ol$lOO per 

s l i ~ c .  (Coiiiplainl, 11 1 1);  Plaintiffs’ Appendix, Exhibit I. On May 13, 2003, Hallwood’s Board 
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of Dircctors dctcriniiicd that the offer was iiiadequate aiid recommended that unit holders reject 

tlic bid, which they did. ITallwood also rctaincd Morgan Stanley as its liiiancial advisor. 

(Plaintiffs’ Appendix: Rxhihii 1). hi ,July and Augiisi 7003,  HiEli River i-nade other tfmIcr 01Yers. 

that again I lallwood rc-jcctcd. 

On Apiil 16, 2004, Hallwood announccd that it liad cntcrcd into n cash-out nierger 

agreement with HIWT I’roperties Trust (HRPT) (the Merger Ageement). (Plaiiitills’ Appendix, 

Exhibit E). Uiidcr tlic iiicrgcr, HKP‘I’ would “acqLiirc” all of tlic general and limited parhier 

interests h i -  approximately $250 million, aiid tlie public unit holders would rcccivc 

approxiiriately $137.00 per unit. (Plaintiffs’ Appciidix, Exhibit 0). 

The Mcrgcr Agi-ccmcnt providcd, in rclcvaiit part, that it “is hcing cffccted as an 

expedienl niethod for each holder of record of Units to convcy its respective interest in the 

Prwtncrsliip,” and that “cacli holdcr of Units will trcat tlic Mcrgcr . . . as :I sdc  of thcir rcspcctivc 

parlnership inleresl” Tor fcdcrrtl and stale lax purposes. (Plaintiffs’ Appendix, Exhibit B, a1 A35- 

36,lI 6.15 [b]). Tlic Mcrgcr Agrccnicnt furtlicr provided, in Section 2.01, that, by virtue of the 

riierger, and without tlic unit holdcrs’ action 

[ a ] s  of thc Effcctivc Timc, all such Units shall no longer be 
outstariciing and shall aiiloiiiatically be canceled and retired and 
shall cease to exist, and each holder o f a  certificate . . . shall cease 
to liavc aiiy rights with respcct thereto, except the right lo receive 
tlic Mcrgcr Price, without intcrcst, less any reqiiired withholding 
taxcs, upoii sui-reiider of such Certificate in accordance with 
Section 2.02. 

(u, Articlc 11, 11 2.01 [b] [ii]). The proxy statenleiit Hallwood issued, seeking unit  holder 

approval I b i .  thc iiicrgcr, explained to imi l  holciers that they would receive $1 36.1 G per unit in 

cash i n  exchange for cach unit they owned and that tlic sale o r  the units hi- cash would be a 

taxable salc. (& PlaintilTs’ Appendix, Exhibit l3, at 1, 3, and 22). On July 15, 2004, the unit  
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holders approved the merger. (Plaintiffs’ Appendix, Exhibil Cj. 

High Rivcr cashed out its Salc Units at the merger price, but refused to pay Gotham the 

Aclditiimal Pul-c,liase. T’ricc m i  the ground that the. iiier,q:er did not corx!i!:~!~ :I “snlc or othcr 

transfer.” (Complaint, 11 15). On Augiist 1 l., 2004, Gotham comnienced this action lor brcnch of 

contract, seeking tlic Additional I’urcliasc Price Lindcr the Agreement. 

In its niotioii, High Rivcr urges that it did not breach the Adclitioiial Purcliasc Piice 

provision in the Agreemcnt, because a mergcr is a corporate act that extinguishes tlic stock in lhc 

iiiei-ged company and does not involvc any sale or trarisfcr of the stock in tlic mcrged company. 

It contcnds that, piirsiiant to the Merger Agrccment, its Units wcre automatically “cancclcd m d  

rctireci,” thereby ceasing to exist. By opcratioii of the mergcr, the iiiiits convcrtcd into the riglit to 

rcccive cash. Accordingly, there was no salc 01- transfer. High River furlher contcrids that thc 

parties did riot includc the teiiii “merger” i n  the Aclditional Purchase Price provision, and that, if 

they had intcndcd to capture inergcrs, thcy would have said so in the Agreement. Thcrehre, H igli 

River assci-ts that the Additional Purchase Price provision was never Iriggcrcd. 

I n  opposition, and in support of its cross rnolion for suiiiiiiary judgnicnt, Gothain argiics 

that, bascd oii the express tcrriis of the Ageerncut, the merger was a “sale or olher lransfcr” 

within the scopc of tlic agreement ha t  High River breached, as a matter of law, by failing to 

make tlic Additioiial I’urcliasc Pricc paymenl. Gothaiii asserts that Hallwood itself repealedly 

ciescribed thc transaction in tlic Mcrgcr Agreement and tlw Pi-oxy Slalement to the shareholdcrs 

as a “sale” or “”transfer” of liiiiited partnership units. Gothain contciids that, under Ncw York 

coiltract law, giving tlic woi-ds “sale or othcr transfer” their plain meaning, the cash-out mergcr 

was wihiii that broad language. Gothain asserls that the additional purchasc price provision 

allows Gotham, aLtcr selling the Sale Units Tor only $80 pcr w i t ,  to share in High River’s 

5 

.- . . 

[* 6 ]



realizalioii of the inibedded value of the Sale Units within the three-ycar period (that is, if High 

Rivcr sold or otherwise transferred thc Salc Unit at a nct protit in C X C ~ S S  01.10% per aizllu~ii). 

Gntlxim conlruds that, if Hieh Rivcr so~ig111 in rxrliitjr !!!,-!-g=: :::::I 1:::: bx&! ki;:siiq+ iiscci, i i  

coiild have iiicludcd h a t  language, and it did not. High River’s failurc to do so, Cotham 

contcnds, cannot opcrate to Gotham’s dctrimcnt. 

DISCUSSION 

The court dcnies the motion lo dismiss and grants the cross motion for partial summaiy 

judgmcnt with respccl to liahility. 

Goiham initially iiiadc its cross motion pursuant to C P L R  321 1 (c). High Rivcr lliid 

essentially chartctl a course for suniiiiary judgment in subinitting documciits outside the 

Agreeiiiciit in suppoit of its motion and in arguing that thc court may rcsolvc this dispiilc as :I 

riiattcr of law. (& Mililovaii v Grozavii, 72 NY2d 506 [ I98S] [whcre parties siibmit I‘acls and 

argunicnts clcady indicating that they were charting a summary judgiiient course, adequate noticc 

requirement of CPLli 321 I [c] is met; Wcisen v New York Uiiiv., 304 AD2d 459 [ 1’’ Dept 2003) 

[exccplioris to CPLR 32 1 I [c] notice requir+ernenl wcre not applicable]). Ncverthelcss, tlic court 

gave the partics notice that il would treat the cross inotioii as one for suniniaryjiid~iiciit and thcn 

an  oppoi-tuiiity to put in adclitioiial piipers and argument. (Transcript, March 10, 2005; See U’LR 

3211 [c]). 

l’hc pariics basically agree that thcse motions tun1 upon the inlepetatioii of their 

Agrccment. Construction of an unambiguous contract is a iiialtcr of law, appropriatc for court 

disposition. (& Veriiiont ‘I’eddv Bear Co. v 538 Madison Realty Co., I NY3d 470 (2004); 

W.W.W. Assoc. v Giaiiconticri, 77 NY2d 157, 162 [1990]). “When tlic tei7ns o r a  contract arc 

cleiir arid unambiguous, thc intent of thc partics must be found within the four coriicrs of the 
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docuiiiciit” (ABS Pailnership v AirTrari Airways, Inc., 1 AD3d 24, 29 [ l“  Dcpl 20031 [citations 

omitledJ), and tlic court should enlorcc tlic writing according lo its tci-nis. (Veimonl Teddy Rcar 

Clo. v 538 Madison Really Co., supra; W.W.W. Assoc. v Giancontieri, supra; see Reiss v 

Financial h i - h i i a i i c c  Corp., 97 NY2d 195, 199 [2001 I). Thc coiirt sliould slrive to givc a fair 

a id  rcasoiiable meaning lo the languagc, in light of the purposc and intent of Ihe agr-eemciit as a 

whole. (Ahiclc C‘onlr., Inc. v New York City School C‘onstr. Auth., 91 NY2d I ,  9-10 119971); 

Siitloii v East River Sav. Bank, 5 5  NY2d 550, 555  [l9&2]). Clear laiiguagc does not becoiiie 

cliiibiguoiis jus1 because the parties argiie differing interprctations. (See Bethlelicni Stccl Co. v 

Tunier C‘onstr-. Co., 2 NY2d 456, 460 (1 957); Moore v Kopcl, 237 AD2d 124 [ 1” Dcpt 19971. 

FTcrc, tlic Agreemen1 is clcar and unaiiibiguous. As sct forth in seclion 7 8, tlic court is to 

inlerpl-et 1111s Agrccriicnt i n  accordaiicc with Ncw York law. (Plaintiffs’ Appendix, Exhibit A, 9 

7.8). The Agrccmcnt provides, in sectioii 1.4, that Gotham is entitled to the Additional Purchase 

Price iipon a “salc or othcr transfer” ofthc Sale Units. Under New York law, tlie cour-1 inlist 

accord these terms, that the Agreemenl does not defiiic more specifically, their plain and ordinary 

meaning. (Brooke Groiip Ltd. v JCH Syndicale 4SS, 87 NY2d 530, 534 [ 19901; DDS Partncrs, 

LLC v CeleiiLa, 6 AD3d 347 [ l “  Dept 20041; Lopc7 v Fcriiandito’s Antique, T,td., 305 AD2d 21 8 

[ 1 ’‘ Depl 20031). 

Black’s Law Dictioiiary defines “Sale” as “[t]lic transfer of property or titlc for a price.” 

It defines “Traiisfcr” as ‘ ‘ r r q ~  niode of disposing of or parting with an asset or intcrest in an assel” 

(emphasis added). Thus, the coiiiiiion meaning of these t e r m  is broad and encompasses various 

types dtransactioiis. (& Paddington Partncrs v Boiichard, 730 F Supp 1231, 1244 [SL, NY 

10901 [applying Ncw York law] [hiding word “salc” in additional payment provision is broad 

x id  includes merger]). This iriterprelatioii is in accordaricc with the definition or  salc under New 
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York’s Uniform Comincrcial Codc. Section 2- 106 of the Uniform Cor-nniercial Code defines 

“sale” broadly as the passing of titlc between a buyer and seller for a price. (UCC 0 2-106). 

Seclion 1.4 of [he: Ageement also \ism thP trrnis “salc or dispecltion” atid “ 3 ~ :  

disposition” that is similarly broad. Dispositioii is “[tllic act of transferring soiiicthing to 

another’s care or possession ... lhe I-eliiiquishniciit of propcrty.” (& Black’s Law Dictiotiaiy 

[“disposition”]). ‘This broad language covers High River’s receipt of a cash payment per Sale 

llnit pursurtn t to the cash-out merger. 

Paddir-i@m Partriers v Rouchard (supra) is instructive. In that casc, the court, applying 

New York law, interpreled a similar contractual provision, providing for a hture  coiitiiigciit 

purchasc price i n  the event the buycr o l  the stock, within 180 days, aiiiiouiicecl a tendcr o l h ,  

merger or other acquisition of shares aiid later acquired or disposed of h e  dock al a premium. In 

lhose circumstances, the buycr would pay the seller, Paddington Parlners, 50% of the difference 

belween thal premium price and the piice the buyer paid I’addingtoii I’artners. (Id. at 1241). ‘lhe 

buyer subscquciitly traiiskrred thc sharcs at issuc pursuant to a sccoiid-stcp iiicrgcr. Thc actual 

lransfer of [he stock, pursuant to this second-stcp mergcr did not occiir unt i l  thc onc hundrcd aiid 

eighty sixth day, tlicrcby Ijlling outside the triggering period. The buyer claimed that this 

transfer by second-step mcrgcr was not a “sale” in accordancc with tlic parties’ contract, and that 

both the tender 0ll.r and the disposition of shares had to occur during the one hundred and eighty 

day pcriod.. (Td. at 1243). Tiiterprcting the provision under New York law, the court granted 

sumriiary judgiiiciit to Paddington Partners. The court held that the coininon iiieaiiing of “sale” 

w ;is h ro ;id ;ii i d cn co 1 ii p ass ccl v a r i o lis d i s po s i t i o ti t mi s nc t i 011 s , i iic 1 udi 11 g a sccoii d-s t cp n i  erger. 

(Id. at 1244-45). It fbuiid that the buycr’s argument rcstcd on semantics, without Icgal authoiity 

to support it. ( Id. at 1244). ‘ihe court looked lo the definition of sale in UCC 5 2-106, as well as 
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in tlie Securities Act of 1933 and lhc 1934 Securities Act. It fouiid that these provisions 

supported the contciilion that this inerger was a “sale.” (Id. at 1244-45; 

- Wcstmitistcr Br~iicor-n N.T v 1 m y ,  707 F SLI~)I )  _ -  I 133, [l> NJ 13SX] [mdi:itiF i-,f q;.-nn:>: fix c d :  

iinder merger is a sale wilhiii Section 16 [b] of thc Securities Exchange Act of 19341; see also 

PI% Indus., Inc. v C:;iiardian Tndus. Corp., 597 F2d 1090 [GL” Cir], ccrt denied 444 US 930 [l9791 

[anti-assignment and (ranskr provision in patent licciise agrcement was violatcd by merger; 

mcrger was ;I “transfer” despitc laact that liccnses passed by operatioil of law]; Nicolas M. Sal~,!o 

Assoc. v Continental 111. Props., 532 F Supp 279 [TI DC: 19811 [merger violaled al-ili-assignmcnt 

clause as a “traiisfcr,” whctlier by operation of law or by act of parties]). 

National 

As Gotham aptly argiics, it woiild exalt loim over substance lo interpret these tciiiis as 

na~~owly ;IS I-Iigh liivcr contends. While under thc niergcr the Salc Units were “cmceled and 

retired,” thcrc was still a transfer of High River’s jilterest in the partnership in exchange for 

considel-ablo value in cash, and, in fact, thc Merger Agrecment provided that High River liad h c  

right to receive the cash “upon the sun-endcr of sudi Certificate.” (Plaintiffs’ Appciidix, Exhibit 

B A-2, Article I f ,  ~ 2.01 [b] [ i i ] ) .  The Merger Agreement provisions and tlic Proxy materials 

support the coiiclusioii that this cash-nut mcrger was a sale or thc units. The provisions and 

Proxy miterials specifically 1-efer to the sharelioldcrs’ “salc” of tlicir wi t s  as a taxable sale and as 

a “conveyance” ol‘llieir respective interests i n  the partilership. (PlaintiKs’ Appendix, Exhibit B, 

A-35 [Mu-ger Agreemciit], and 22 [Proxy Statcment]). 

‘That the parties did not include tlie word “mergcr” in the language of Section 1.4 docs not 

warrant a di K c m i l  inlerpretalioii. As discussed above, the broad language encompasscd the 

cash-out mcrgcr. 11 High River, a sophisticated and savvy business cntily, sought to liiiiil thc 

meaning to exclude mcrger, it coiild have included the language. It did not do so. (& Vcmont 
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Teddy Bear Co. v 538 Madison Realtv Co., 1 NY2d at 476 [court cannot add a niissing term lo 

ai1 uiiatnbiguous contract]). Section 1.4 o l  the Agreeinelit included an exception for “other than a 

., . . - .  
W I V  c!ispositic.r:i 10 :I:I ,qffjli:+t[-! ~:~C!’LK,:!~!:L;:, triziiiLiis’ i’ippc,ii&x, ExiiibiL A, 8 1 ,4), N O  

other cxcepliotis arc in this provision and this court will not insert one for a merger. (& 

Vermont Teddy Bear Co. v 538 Madison Realtv Co., supra; Reiss v Financial Perfoi-mancc 

Corp., supra). 

High River’s claim that l t ie language “sale or other transfcr” meant that i t  had to initiale 

the sale or Iransfcr, is not convincing. Therc is no limitation in the language. That thc transfer of 

thc Salt lliiits occui-red through opcratioii o l  law docs not negate that iitiits were “otlicinvise 

transfei-rccl” in thc merger. (See PPG Indus., Inc. v Guardian Tndus. C‘orp,, m a ;  Nicolns M .  

S:ilqo - Assoc. v Clontinental 111. Props., supra). 

This iiitciprctation comports with thc parties’ reasonable expectations Ihat Gotharu would 

rcalize thc iipsidt: poteiitial ol- tlic Salc Units if High River sold or otherwise traiisfcn-ed thcm aIid 

realixcd a cash profit in the three-year period. (& Sulton v East Rivcr Sav. Barik, 55  NY2d al 

555-56). Therc is 1-10 apparcnt ambiguity. High River has failed to prcsent evidcncc that would 

either support its interprclation, or, at the Icast, support its alternative contention that the terms 

“sale or other ti-anskr” are aiiibiguoiis, thus creating an issue of hct .  

I-ligh Rivcr’s rcliance on Seven Springs Fann, Inc. v Croker (748 A2d 740 [Pa Super 

20001, 

ar~peal denicd 497 A2d 791 [Del 1 % 5 ] )  is rnisplaced. First, neithcr case was decided under New 

York law. Second, :is Gothaiii poiiits out, they both involve provisions rcstraiiiing the alienation 

of stock llial the law disbvors aiid strictly construes. (Sec e.c. Sevcn Springs Farm, Inc. v 

Ckoker, 748 A2d at 748). Both cascs also involve fainily tiieriibers in closely held coiporatioiis. 

569 Pa 202, SO1 A2d 1212 [ZOOZ]), a id  Shields v Shiclds (498 A2d 161 [Del Ch], 
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(SCC id.; Sliiclds v Shiclds, supra). Moreover, in Seven Sprincs Farm the coin1 i‘ound that the 

primary purpose oC Ihc parlies’ contract was to rcstricl iiidividual sharelioldcrs’ salc or transfer oC 

stock. Tlicrcfol-e, that the riiergcr was a corporate act was sigiificanl to show that il was not 

within h a t  purpose. (Scven Springs barm. inc. v Zrokcr, 74ti A2d at 74s; bee Asu SilicLL v 

Shiclds, 498 Ald  a t  167-08). IIcre, in conlrast, this was simply a contingcnt purchase price 

provision. It docs not iiivolve 1-cstrictiiig family iiienibers from sclling stock in a closely held 

coi-poration. Morcovcr, tlic puipose ol‘thc provisioii was to capturc the upside potcnlial of the 

stock and not to limit the salc or transfer of slock. 

Frniidscn v Jciisen-Surid~~iiist A,qency, Inc. (802 P2d 941 [7‘h Cir I936]), lhat High River 

also rclies iipon, siiiiilarly involved n right or’ lirst reliisnl provision in  a disputc betwccn f;iiiiily 

mcmbcis o f 3  closcly helcl coi-ppuration. It also was not decided iindcr New York law, but rather 

under Wisconsin law. The Frandsen court found that the righl of first refusal provision was to 

prcvcnl a snlc of sharcs that woulcl rcsult in ;I new majority bloc. Tlic court deleniiiiicd that the 

salc of all or soiiie ofthe holding company’s assets did not rcsult in substituting a iicw majority 

bloc. ‘Thercfore, thc transaction did not fall within tlic first rcfusal provision. (Frandsen v 

.1enseii-Sundquist Amicy ,  lnc., 802 F2d a1 946). As with Seven Springs Fanii and Shiclds v 

S hi c 1 d s , Frail d s e n is c 1 car I y di s t i 11 g ui s h ab 1 e. 

Midland Contaiiier C‘orp. v Sophia Really Corp. (65 AD2d 784 [2d Dept 197H]), is 

similarly not on point. Midland Contaiiicr ( ‘o i~ . ,  again, involved a right of first refusal in a 

commcrcial Icasc. ‘l’his provision stated that if tlic lessor had the opportunily to “sell” tlic 

premises, then llic lcssee would have the first option to purchase. Not oiily is this Inngiiagc 

(“sell”) not as broad ;is “scll or otherwisc transfer,” the lessor corporalion did not scll or engage 

in a cash-out iiicrger. Tlic lessor liquidatcd and distributcd the coqioratc assets to the 
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shareholders, who decided to acquire titlc to those assets, not in thcir individual names, but rathcr 

in the form of a partnersliip. The court exainincd Business Corporation Law tj 1005 (a) (3 j (B), 

. .  
t l la t  addl-csses i~~ :~11 l i id i ( : i ; 1~  disSn]l!tipn e!.:: ::::ZX~:G:; E;;;! if!,:.:n-:-iiiiLL+j t!i::[ [I::  si::::^ L ‘ ~ - ; ~ ~ : ~ ~ ~  hi-, 

intcnt that the outright distribution of remaining corporate assets to tlic sharcholdcrs tlicmselves 

is riot lcgally synoiiynious with a ‘sale’ of thosc sanie asscts to third parlics.” (Midland 

Container Corp. v Sophia Realtv Corp., 65 AD2d nt 7S5). Thus, the court held that the 

transaction bctwccii tlic defcndwt corporation and the dcfeiidaiit prtiiership was not a “sale” that 

woulcl trigger the lessee’s option. (Id). This case did not involve n right o r  first 1-efiisal, that h c  

coiirt iiiiist consti-ue narrowly. Also, thcre was no liquidation and distribution of‘asscts. Rather, 

it was a mcrger in  which High River rcceivcd cash froin an outside party flor its Salc Units. ’Ihus, 

lhc situation hei-e is clcarly distinguishable froin thc Midland Container COIV. case. 

Accordingly, Gotham hns demonstrated, and High River has Lilcd to raise any  triable 

issue, thut I-Tigh River has breached the Additional Purchase Price provision in their Agreement. 

To the extciit that High River claims that i t  needs discovery pursuant lo CPLR 3212 (0, it h i l s  to 

show that any facts csseiitial to opposing the motion cxist but caiinot be slated. Discovery 

rcgardiiig tlic negotiation and drafting oftlie Agrecment is not neccssaiy in light of the 

detcnnination, with which High liivcr agrees, that lhc Agreement is uiiambiguous. Accordingly, 

the court grants parlial siiinmaryjud~nieiit on liability. The court will dccidc the issue o l  the 

amount of Gotham’s daiiiages in Part 03 on iXng o r a  Note oi‘Tssue aftcr any discovery the 

partics necd as to damagcs. 

The cuurt Lherefbre denies High Kivcr’s CPLR 32 11 niotion to dismiss. The balance of 

High River’s motion, iinder CPLR 4547, is denied as moot. 
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Accordingly, it is 

ORDERED that the motion to dismiss is denicd; and it is hurther 

judgmcnt in favor of plainti Ilk and against defendant on liability and severing and continuing h e  

issue of the amount of damages; aiid it is fiirthcr 

ORDERED h a t  oil plaintiffs liling of a Note of Issue and Statement oi'Readincss and 

payiiicnl OP appropriate fces, tlie Clcrk oC Trial Support shall place the imiaiiiing issue of tlic 

amount orplaiiitiffs' daniagcs for an assessment on thc Part 03 Trial Calendar; and it is f~~r the r  

OIWERED that the parties shall appcar for a status conference i i i  Part 03, courtroom 248, 

60 Centre Street, New York, on Scpteiiiber 29, 2005 at 2:30 p.m. 

Daled: AugustZc i , 2005 - 

ENTER: 

.I . S . c: . i 
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