
Baystone Equities, Inc. v Handel-Harbour
2005 NY Slip Op 30402(U)

January 24, 2005
Supreme Court, New York County

Docket Number: 602745/04
Judge: Walter B. Tolub

Republished from New York State Unified Court
System's E-Courts Service.

Search E-Courts (http://www.nycourts.gov/ecourts) for
any additional information on this case.

This opinion is uncorrected and not selected for official
publication.



SUPREME COURT OF THE STATE Q3E NEW YORK - NEW YQRK COUNTY 

.1 . , 060274Y2004 ."' 
BAYSTONE EQUITIES INC 
vs 
HANDEL-HARBOUR, JACQUELNE 

SEQ I 

DISMISS ACTION 

Replying Affidavits 

Cross-Motion: . 0 .'%.es No 

A Upon the foregoing papers, it is ordered that this motion A 

T- 

' Dated: '/zy I. f 
Check one: FINAL DlSPOSlTlQN cs] N 

Check Of appropriate: 0 DO NOT POST 

[* 1 ]



SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: IAS PART 15 
__---l___-___-__-ll-___l_______________l x 
BAYSTONE EQUITIES, INC., 

P l a i n t i f f ,  

- a g a i n s t -  

Indsx No. 6 0 2 7 4 5 / 0 4  
M t n  S e q .  001 

JACQUELINE HANDEL-HARBOUR, 

Defendant .  

WALTER B. TOLUB, J.: 

This is a case by which plaintiff seeks to recover damages 

from an  a t t o r n e y  who p l a i n t i f f  claims was responsible for drafting 

t h e  papers  of plaintiff's adversaries in a n  action where t h e  

adversaries prevailed. 

Defendan t  is an a t t o r n e y  employed by the law firm of Sperber, 

Denenberg & Kahan, P . C .  f / k / a  Sperber & Denenberg, P.C. 

("Sperber") . In 2001,  Sperber represented Gerel Corporation, 

Ruradan Corporation and Tirnston Corporation ("the Corporations") in 

t h e  action captioned, Baystone E q u i t i e s ,  Inc. v .  Gerel Corpora t ion ,  

R u r a d a n  C o r p o r a t i o n ,  and Timston Corporation, I n d e x  N o .  6 0 1 2 3 5 / 2 0 0 1  

(the "Gerel action"). Defendant  was r e s p o n s i b l e  f o r  drafting many 

of t h e  pleadings and papers i n  t h a t  a c t i o n .  

The  GereL a c t i o n  involved a contract to sell t h r e e  parcels of 

r e a l  e s t a t e  ("the properties") valued at one hundred million 

d o l l a r s .  By decision dated January 2, 2002, Honorable Martin 

Schoenfeld d e t e r m i n e d  t h a t  plaintiff, hav ing  failed to m a k e  the 

required payments, breached the c o n t r a c t  between Bays tone  and the 
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Corporation defendants. This decision was affirmed by the 

Appellate Division, F i r s t  Department, and t h e  properties at t h e  

center of t h e  Gerel action were s o l d  to another entity. 

In 2004, p l a i n t i f f  commenced the instant a c t i o n  against 

defendant, s e e k i n g  recovery on f i v e  c a u s e s  of a c t i o n :  fraud, 

conspiracy t o  commit f r a u d ,  aiding and abetting f r a u d ,  breach of 

fiduciary d u t y ,  and malpractice. P l a i n t i f f  argues t h a t  defendant's 

i n c l u s i o n  of c e r t a i n  statements in the Corporations' pleadings in 

the Gerel action and her f a i l u r e  to disclose c e r t a i n  f ac t s  

allegedly known to her, intentionally mislead the C o u r t ,  improperly 

influenced the decision of Judge S c h o e n f e l d ,  and  directly caused 

plaintiff to lose its case in the Gerel action and the properties 

it sought to purchase. Defendant  moves to dismiss t h e  i n s t a n t  

complaint a g a i n s t  h e r  p u r s u a n t  to CPLR 3211(a) (1) and ( a )  ( 7 ) ,  

further c h a r g i n g  t h a t  plaintiff should be sanctioned p u r s u a n t  to 22 

NYCRR 130.1 for commencing this action. Defendant's motion, 

including t h e  request for sanctions, is g r a n t e d .  

Discussion 

Accepting a l l  of the allegations of the complaint as true, and 

affording plaintiff all favorable instances to be drawn from them 

(People  v. N e w  York C i t y  T r a n s i t  A u t h o r i t y ,  59 NY2d 343 at 348  

[ 1 9 8 3 1 ) ,  the only inquiry presently before  t h i s  C o u r t  is whether 

p l a i n t i f f ' s  f a c t s ,  as alleged," fit within any cognizable legal 

t h e o r y "  upon which plaintiff may succeed (Leon v .  Martinez ,  84 NY2d 
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h 0 3 ,  87-88 [1994]; (Campaign f o r  F i s c a l  E q u i t y ,  Inc. v. S t a t e  of N e w  A 

York ,  8 6  NY2d 307 a t  3 1 8  [1995]. See generally, Barr, Altman, 

Lipshie and Gerstman; N e w  Yosk C i v i l  Practice Before  TriaJ [James 

Publishing 2001-20031 536.01 e t  s e q . )  . 
A s  c r ea t ive  as p l a i n t i f f ' s  allegations are, plaintiff faces an 

insurmountabla obstacle: plaintiff was n e v e r  the defendant's 

client. A "claim for malpractice, whether by an a t t o r n e y  or o t h e r  

professional, requires privity between s u c h  professional and the 

party supposedly aggrieved" (D'Amico v. First  Union N a t i o n a l  Bank, 

2 8 5  AD2d 166,  172 [ lnt  Dept. 2 0 0 1 1 ,  See also, Prudential Insurance 

Company of America v. Dewey B a l l a n t i n e ,  Bushby, Palmer & Wood, 80 

NY2d 377, 3 0 2  [ 1 9 9 2 ] ;  G l a n z e r  v. Shepard ,  2 3 3  NY 2 3 6  [ 1 9 2 2 ] ;  

U l t r a m a r e s  Corporat ion  v. Touche, 255 NY 170 [1931]). Inasmuch as 

neither p r i v i t y  n o r  fiduciary duty e x i s t e d  between p l a i n t i f f  and 

d e f e n d a n t  i n  the instant a c t i o n ,  plaintiff's f i f t h  cause of a c t i o n  

f o r  malpractice, and for that matter, plaintiff's cause of a c t i o n  

for breach of fiduciary duty (see, F r i e d  v. Bower & Gardner ,  46 

N Y 2 d  7 6 5  [1978]; Briarpatch L i m i t e d ,  L P  v. Frankfurt G a r b u s  

KJein,2004 WL 2984774 [lXt Dept. 2 0 0 4 1 )  fail, and are dismissed. 

P l a i n t i f f ' s  remaining causes of action allege fraud, 

conspiracy to commit f r a u d ,  and aiding and abetting fraud. To 

establish a prima facie c a s e  of fraud, plaintiff must establish 

that d e f e n d a n t  (1) misrepresented a material f a c t ;  (2) knew that 

the f a c t  was a misrepresentation when made; (3) knew t h a t  plaintiff 
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5 would  j u s t i f i a b l y  r e l y  upon t h a t  misrepresentation; and (4) t h a t  

plaintiff sustained damages resulting from t h e  misrepresentation 

( A b r a h a m i  v. UPC C o n s t r u c t i o n  Co., Inc., 224 A D 2 d  2 3 1  [lpt Dept 

1 9 9 6 1  1 .  

In the I n s t a n t  case, plaintiff's claim o f  fraud i s  l a r g e l y  

p r e d i c a t e d  upon t h r e e  sets of even t s :  (1) the language d e f e n d a n t  

allegedly i n c l u d e d  in t h e  affidavit of Daniel Elyachar, a principal 

of the Corporations in t h e  Gerel a c t i o n ;  ( 2 )  defendant's alleged 

failure to amend a J u l y ,  2 0 0 1  affirmation in r e p l y  to re f lec t  that 

there was no longer an inability to enter into a new t r a n s a c t i o n  

with respect to t h e  properties l i t i g a t e d  in the Gerel action; and 

( 3 )  ethical violations a l l e g e d l y  committed b y  defendant and the 

Sperber  l a w  firm d u r i n g  the c o u r s e  of  the Gerel litigation, 

including defendant's f a i l u r e  to disclose information co .ncern ing  

brokerage commissions allegedly earned by the Sperber law f i r m  

following the e v e n t u a l  sale of the litigated properties. 

At the outset, the court cannot h e l p  b u t  notice that 

p l a i n t i f f ' s  claim of f r a u d  is virtually entirely centered around 

defendant's alleged malpractice. Even if p l a i n t i f f  could asse r t  a 

malpractice claim a g a i n s t  defendant ,  "an attorney's € a i l u r e  t o  

d i s c l o s e  malpractice does  n o t  give r i s e  to a f r a u d  claim separate 

f rom t h e  c u s t o m a r y  malpractice a c t i o n  (Weiss v. M a n f r e d i ,  83 NY2d 

974 [ I 9 9 4 1  1 .  As such, plaintiff's claim for f r a u d  must f a i l .  

Moreover, even if plaintiff's cause of action alleging fraud 
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. . . . . .. 

was centered solely on the l anguage  included in the Elyachar 

affidavit, p l a i n t i f f ‘ s  claim s t i l l  f a i l s .  

Plaintiff‘s primary argument concerning t h e  E l y a c h a r  a f f i d a v i t  

centers around t h e  f o l l o w i n g  language included a t  paragraph 19: 

“ p l a i n t i f f  seeks,  by this baseless lawsuit, to place a cloud 
on the t i t l e  of the s u b j e c t  properties which  are valued at 
well over Qne - H I u n W  Million and 00/100 ($100,000,000.0~) 
dollars” (Order t o  Show Cause, E x h i b i t  F) 

and paragraph 38, which reads:  

“ D e f e n d a n t s  should be able to p u r s u e  o t h e r  prospective buyers 
a n d / o r  e n t e r  i n t o  a proposed o f f e r  by a third p a r t y ,  as stated 
previously. However, without this court‘s immediate 
intervention, p l a i n t i f f  s h a l l  be a b l e  to continue to prevent  
a t h i r d  p a r t y  sale of defendants‘ p r o p e r t y  v a l u e d  currently 
well over One Hundred Million and OO/lOO ($100,000,000.00) 
Dol la r s  without possessing an enforceable contract for the 
sale of these properties’’ (Order to Show Cause, E x h i b i t  F). 

Plaintiff asserts t h a t  h e  o n l y  recently discovered’’ t h a t  in 

J u n e ,  2001 (one month  a f t e r  the submission of t h e  E l y a c h a r  

affidavit), t h e  Corporations in the Gerel action had located 

alternate purchasers f o r  the subject properties and had commenced 

new property transactions. This e v i d e n c e ,  p l a i n t i f f  a r g u e s ,  

supports t h e  contention t h a t  the l a n g u a g e  included in the Elyachar 

affidavit was intentionally included so as to mislead b o t h  t h e  

C o u r t  and p l a i n t i f f .  Plaintiff f u r t h e r  a rgues  t h a t  had Justice 

1 I n t e r e s t i n g l y  enough,  plaintiff does not e x p l a i n  why h e  
c o u l d  not have discovered this evidence during the course of t h e  
Gerel a c t i o n ,  a s  t h e  s a l e  was a matter of public record. 
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c Schoenfeld known of the impending p r o p e r t y  transaction and the 

allegedly fraudulent statements, plaintiff would have succeeded in 

t h e  Gerel a c t i o n ,  and would have succeeded in purchasing the 

properties. 

However, none of the arguments advanced by plaintiff supports 

t h e  accusation that the Statements included in t h e  affidavit, or 

f o r  that matter, defendant’s alleged a c t i o n s  or inactions 

c o n c e r n i n g  the affidavit amounted to f r a u d .  Even i f  t h i s  Court 

accepts plaintiff’s argument that t h e  a s s e r t i o n s  contained within 

t h e  E l y a c h a r  a f f i d a v i t  were misstatements, and  even if t h i s  c o u r t  

accepts plaintiff‘s argument that defendant knew the statements 

being made were false and t h a t  plaintiff would rely upon them, 

plaintiff s u s t a i n e d  no damages as a result of the alleged 

misstatements. 

C o n t r a r y  t o  plaintiff’s assertions, Judge Schoenfeld‘s January 

2, 2 0 0 2  dismissal of the Gerel action was based 

“on the policy t h a t  when the parties to a c o n t r a c t  rnanifesi a 
desire a n d  understanding that their compliance, or lack 
thereof, can be o b j e c t i v e l y  and easily verified o r  b e l i e d ,  
courts should not d e f e a t  this s c h e m e  by allowing lengthy, 
expensive litigation based merely on uncontemporaneous, 
undocumented, unlikely (indeed largely uncontradicted) ipse 
dixit assertions. Both the p a r o l  evidence r u l e  and the 
S t a t u t e  of Frauds ,  f o r  a l l  t h e i r  d i f f e r e n c e s ,  are meant t o  
prevent law from impeding, or subverting b u s i n e s s .  I f  a l lowed 
t o  proceed t h r o u g h  liberal disclosure a n d  a full-blown trial, 
the i n s t a n t  litigation could take y e a r s .  Meanwhile, a c l o u d  
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c would hover  over d e f e n d a n t s '  t i t l e s  [FN le]', perhaps c o s t i n g  
d e f e n d a n t s  millions of dollars. 

Had the p a r t i e s  opted, or even allowed f o r  s u c h  a 
possibility, t h e n  so be i t ,  and t h i s  Court would have denied 
the instant motion. However, by p r o v i d i n g  f o r  notices t o  c u r e  
and t h a t  a n y  modifications be in w r i t i n g ,  and by t h e  g e n e r a l  
tenor of the agreemen t s ,  t h e  p a r t i e s  evinced a desire t h a t  
disputes as t o  compliance vel nm could be resolved, i n  a 

simple objective manner. ( E x h i b i t  C ,  p .  16). 

None of plaintiff's assertions in this a c t i o n  would have 

changed this outcome. Plaintiff did n o t  lose its case in the Gerel 

a c t i o n  because Mr. E l y a c h a r  asserted in an affidavit that 

l i t i g a t i o n  would cloud title on the properties in issue, or because 

Mr. E l y a c h a r  d i d  not disclose that there was another p r o p e r t y  

transaction pending, or because defendant included language i n  the 

E l y a c h a r  affidavit, o r  because d e f e n d a n t  did n o t  disclose a 

purported brokerage agreement existing between the new purchaser  

and t h e  Corporation d e f e n d a n t s  i n  the Gerel action, or because of 

alleged ethical violations o c c u r r i n g  w i t h i n  the law firm t h a t  

employs defendan t .  Plaintiff was not the prevailing p a r t y  in t h e  

Gerel action because it failed t o  tender payments as required under 

the contract, t h e r e b y  breaching, and defaulting under the c o n t r a c t .  

No amount of arguing w i l l  change this finding. 

~ 

' Footnote  18 of the decision continues, "This 
notwithstanding the fact that plaintiff a p p a r e n t l y  has not filed 
any notices of pendency against the properties" (Id.). 
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Inasmuch as plaintiff has failed to establish h i s  cause of 

a c t i o n  f o r  fraud, the cause of a c t i o n  alleging fraud is dismissed. 

Plaintiff's remaining causes of a c t i o n  for conspiracy to commit 

f r a u d  and aiding and abetting fraud are a150 dismissed, as "a mere 

c o n s p i r a c y  to commit a f r a u d  is neve r  of itself a cause of action" 

(Brackett v Griswold, 112 NY 4 5 4 ,  467 (18891; Crispin0 v. 

Greenpoint Mortgage Corporation, 2 AD3d 4 7 8  [Znd  Dept 20031;  

Agostini v .  Sobol ,  3 0 4  A.D.2d 395  [l" Dept .  2 0 0 3 1 ) .  

e 

Addressing whether sanctions a m  appropr i a t e  in this Instance, 

this C o u r t  is guided by 22 NYCRR 130-1.1, which a l lows  the court 

the discretion to impose financial sanctions i n  addition to 

awarding c o s t s  in those instances where a p a r t y  has engaged  in 

frivolous conduct  (22 NYCRR 130-l.l(a)). For t h e  purposes of the 

s t a t u t e ,  f r i v o l o u s  conduc t  includes conduc t  which  is "completely 

without merit i n  law and c a n n o t  be suppor ted  by a reasonable 

argument f o r  an extension, modification or r e v e r s a l  of existing law 

( 2 2  NYCRR 130-1.1 ( c )  (1) ) . 
Upon review of the papers  in t h e  instant motion, two t h i n g s  

became alarmingly apparent. F i r s t ,  this motion was made e n t i r e l y  

w i t h o u t  merit in law, and  plaintiff should have recognized t h i s  

f a c t .  Second, g i v e n  t h e  circumstances of this case, the action may 

v e r y  well have been commenced to h a r a s s  t h e  defendant .  

Accordingly, it is 

ORDERED t h a t  defendant's motion to dismiss t h e  i n s t a n t  
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complaint is granted; and it is further 

ORDERED t h a t  plaintiff is sanctioned i n  the amount of $ 5 0 0 . 0 0  

( F i v e  Hundred dollars), payable  t o  the Lawyer's Fund f o r  Client 

P r o t e c t i o n ,  s a i d  amount to be paid  within 14 days  of s e r v i c e  of a 

copy o f  this order  with n o t i c e  of entry; and it i s  f u r t h e r  

ORDERED t h a t  plaintiff is f u r t h e r  d i r e c t e d  to pay  defendant  

costs f o r  necessitating this motion p u r s u a n t  to CPLR 8201; and it 

is f u r t h e r  

ORDERED that p l a i n t i f f  shall pay d e f e n d a n t  reasonable 

a t t o r n e y s '  fees expended for defense of  this action; and it is 

f u r t h e r  

ORDERED that counsel f o r  the p a r t i e s  shall appear  i n  IA P a r t  

15,  Room 335, 60 Centre St ree t ,  New York, New York on March 7, 2005  

at 9 : 3 0  a . m .  a t  which time t h i s  c o u r t  s h a l l  conduct a h e a r i n g  t o  

assess  reasonable  attorneys' f ees  to be awarded to d e f e n d a n t .  

This memorandum opinion constitutes the decis i0 .n  and order of 

the C o u r t .  

Dated: 
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FEB - 1 2005 

HON. WALTE$ B .  TOLUB, J . S . C .  
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