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Peti tioncr, lndex No. 0 6/05 
Motion Datc: 7/26/05 and 8/3/05 
Motion Seq. Nos.: 01, 03 

-against- 

MICHAET, MELNlCKE, 

PKESENT: EILEEN BRANSTEN, J.S.C. 

In the iiitcrcsts of cfficieiicy, motions sequence number 01 and 03 have been 

consolidntcd for disposition. 

In motion sequence number 01, pursuant to CPLR Article 75 pctitioner Bclla Davis 

(“Ms. Davis”) seeks ajudgment compelljng rcspondent Michael Mclnicke (“Mr. Melnicke”) 

to arbitratc the parties’ disputcs beforc the Beth Din o f  America. Ms. Davis fiirther seeks rt 

preliminary injunction “enjoining [Mr. Mclnicke] from selling or otherwise traiisfcrring m y  

poi-tion or his ownership jntcrcst in Caton Park andor thc assets of Caton Park during the 

pcndency of the Arbitration.” Amcnded Petition to Compel Arbitration, And For ‘Temporary 

Restraining Ordcr And Prcliniiriaiy Injunction In Aid Of Arbitration (“Aiiionded Pctition”), 

at 7 32. 
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In motion sequence number 03, pursuant to CPLR 7504 and the parties’ Purchase 

Agreement dated June 19, 2001 (“Agrccmcnt”), Ms. Davis moves for an Order from th is 

C‘ourt appointing a third rabbinic arbitrator to prcsidc over resolution ofthe parties’ disputes. 

Mr. Melnicke opposes the relief sought. 

I3 ac kgrouiid 

On June 19,2001, Ms. Davis and Mr. Melnicke entered into a Purchase Agreement 

(“Agreement”) related to the Chtoii Park Nursing Home (“Caton Park”). Amended Petition, 

at 11 8. J’iirsuant to the Agreemcnt, aftcr cci-tain conditions wcrc fulfillcd (including Ms. 

h v i s ’  payment of $3.57 million and receipt of appropriate approvals froin the New York 

State Department of 1 Icalth), Ms. Davis was to purchasc “all of [Mr. Mclnickc’s] right, titlc 

and interest in ccrtain asscts of [Mr. Mclnickc] rclating to [Caton Park],” including “thc 

busiiicss and opcration of the Facility [and] all furniture, fixtures and equipment of the 

Facility arid all leases relating thereto.” Affidavit of Rella Davis in Support of Her 

Application to Compel Arbitration, and for a ‘I’emporai*y Restraining Order and Preliminary 

Injunction in Aid or  Arbitration (“Davis Aff.”), Ex. 1,  Agreement. The parties dispute the 

effect of thc Agrccmcnt. Spccifically, Ms. Davis contends that Mr. Melnicke and licr former 

attorney colluded and inisrcprescntcd to licr that thc Dcpartmcnt of Hcalth would not approvc 

her application to own Caton Park unless she paid substantial consideration for tlic nursing 

home. Davis hff., at 1[11 7-12. 
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Signiflcantly, the Agreemciit broadly provides: 

“ln the event of m y  dispute arising under this Agrccmcnt, including but not 
limitcd to payments, adjustments, and the interpretation of the ternis and 
conditions o r  this agrccment, such dispute shall be submitted to and 
deteimincd by ;i Rabbinical Court arbitration in the following manncr. The 
party sccking arbitration shall appoint a Rabbi as arbitrator on its behalf and 
give the othcr pafly written notice thereof * * * whereupon tlic other party 
shall, within fifteen (15) days thercaftcr appoint a second Rabbi on its bchalf 
and givc written noticc to the first party. * * * The two Rabbis designated as 
arbitrators shall then choose a third, disinterested, person to act as arbitrator, 
and the three arbitralors shall promptly iiicct with the disputants to fiiinlize tlic 
issucs to be settled and the proofs or testiiiiony to be considercd. If the two 
Rabbinical arbitrators cannot, within fifteen ( I  5 )  days of the appointment of 
the second Rabbinical arbitrator, appoint the third Rabbinical arbitrator, cither 
party may apply to a C‘oirrt of Compctcnt Jurisdiction to appoint such third 
arbitrator. The procedures and conduct of the arbitration proceeding shall bc 
binding on all parties. The award of the arbitrators may be enforccd by order 
of any Courl of Compctcnt Jurisdiction.” 

Affirmation of Pctcr J. Gal laghcr In Support of Petitioner’s Application Pursuant to CPLR 

Section 7504 and Her Contractual Rights for Court Appointmcnt of an Arbitrator (“Appoint 

Aff:”), Ex. A, Agrecmcnt, at 11 ‘1 7 (“Arbitration Provision”) (emphasis added). 

After Ms. Davis believcd that she had bcen misled by Mr. Melnicke, she consulted 

with a rabbinical arbitrator about tlic possibility of commencing an arbitration against him 

“to forcc him to turn owncrship of Caton Park” over to her. Davis A.ff., at 7 12. Ms. Davis 

a1 legcs that upon hcaring of her plans, Mr. Mclnicke “preemptively initiatcd a rabbinical 

arbi trntioii” by issuing a IIazmanah (suninions) dated February 1 7,2005 from the Rabbinical 

C:ourt of the Ccntral Rabbinical Congress of the U.S.A. and Canada (“Ccntral Rabbinical 
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Congress”). Thc Haznianah indicated that “thc issucs of this Arbitration are the 

circumstanccs irnder which [the Agrecmcnt] may cither be cancelled, the price adjustcd, and 

the respectivc bcncfits and burdens of the parties during thc pcndcncy of the contract.” Davis 

Aff., Ex. E. 

On April 6,2005, Ms. Davis respoiidcd that she was willing to arbitrate disputcs. Shc 

nssertcd, howwcr, that based on the Agrccmcnt shc was not obligated to arbitrate before thc 

Central Knbbinical Congress and that she instead decided to pursue tlic mattcr behre  the 

13ctli Din of Amcrica. Davis Aff., at 11 15 and Ex. G. Ms. Davis subscquently filed a fonnd 

reinovnl iioticc with the Beth Din of Amcrica. Davis Aff., Ex. H. 

Article 75 Petition 

In a Petition dated June 27, 2005, which accompanied an Ordcr to Show Cause 

seeking injunctivc rclicf, and in the Amended Petition, Ms. Davis rcquests that this Court 

compel Mr. Melnickc to participate in the arbitration bclicvcd to be pending before the Bcth 

Din of Anierica. Slic also requested a tcinporary rcstraining order and preliminary injunction 

enjoining Mr. Mclnickc from “selling or otlicnvisc transfcrring any portion of his owiicrship 

interest in C‘aton Park andor the assets of Caton Park during the pendency of tlic 

Arbitration.” Amcnded Petition, at 17 30, 32. Thc Court issued the temporary restraining 

order to maintain tlic  statu,^ quo. 
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Rabbinical Court Arbitration 

In accordance with the Arbitration Provision, Mr. Melriicke designated Rabbi Mendel 

Epstein as a rabbinical arbitrator. See, Affirmation of Mendel Zilberberg in Oppositioii to 

Peti timer’s Application to Appoint Arbitrator (“Zilbcrbcrg Aff.”), Ex. 3, Affirmation of 

Rabbi Epstein (“Epstcin Aff.”), at 7 1. Ms. Davis subscqucntly dcsignated Rabbi Barry 

Freundel to act as her rabbinic arbitrator. Appoint Aff., at 7 6. 

Ms. Davis now rcqucsts, pursuant to thc Arbitration Provision, that this Court 

“appoint [a] third [R.abbiiiical] arbitrator” so that thc disputc can cxpcditiously proceed to 

ubitration. See, A.ppoint Aff., Ex. A, Agrccmcnt, at 7 17. Ms. Davis asserts that: 

“More than 15 days have passed since [shc] and Mr. Mclnickc sclccted their 
arbitrators. Yet their arbitrators havc bccn unable to agree to a third 
arbitrator.” 

Appoint Aff., at 1\10. Ms. Davis proposed five individuals to serve as thc third rabbinical 

arbitrator. One orillern is Rabbi living Breitowitz (“Rabbi Breitowitz”), who was ordaincd 

at Ner Israel Rabbiiiical Collcgc and carncd a Doctor of Talmudic Law from that institution 

(known as a Yeshiva) as wcll. Appoint Aff,, Ex. B. Hc serves as the Rabbi of the Woodside 

Synagogue Ahnvas Torah. Id .  R.abbi Breitowitz, who obtained a J.D. from Harvard IJW 

School, is also a tenured Professor of Law at thc University of Maryland School of Law. Id. 
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In opposition, Mr. Melnicke argucs that by cntertaining this proceeding and 

appointing a third rabbiriical arbitrator, this Court would be impermissibly entangling itsclf 

in the Jewish rcligion because it will have to dctcrrninc both whal constitutes rabbinicnl 

arbitration and who is qualified to be a rabbinical arbitrator. Zilberberg ATT., at 71 10. Mr. 

Melnickc asscrts that Ms. Davis is iinpropcrly sceking this Court to “pass upon the doctrinal 

issucs of the appointmcnt and qualifications of a Rabbinical Arbitrator, which is an 

ccclesiastical issuc, [and would] intcrfcrc with the Code of Jewish Law’s ordairicd 

methodology for the appointmcnt of the third Rabbinical Arbitrator in thc case of a n  

impnssc.” l d . ,  at 1[ 14. Rclying on the Restatement of Rabbinic Civil Law and the 

Affirmation of Rabbi Mcridel Epstein, Mr. Mclnickc urges that as a matter of Jewish law, tlic 

Arbitration Provision’s reference to a “Court of Competent Jurisdiction” caiinot be 

inteiprctcd as “rcferring to any body othcr than an established Beth Din, and it ccrtainly does 

riot refer to the Supremc Court ofthe State of New York.” Zilbcrbcrg Aff., at 11 24; see nlsn 

Zilbcrbcrg Aff., Ex. 2, A Rcstaternent of Rabbinic Civil Law; Ex. 3, Epstein Aff., at 7 12 

(Agreemcnt’s “reference to a ‘Court oCCompetent Jurisdiction’ refers to an established Beth 

Din, and not to this Honorable Court”). 

In responsc to Ms. Davis’ list of suggested third rabbinic arbitrators, Rabbi Epstcin 

(who also suggcstcd flvc impressive rabbis--though this Court has not rcccived a request by 

Mr. Mclriickc lor appoiiitnicnt of a third rabbinic arbitrator) indicated that: 
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“In ;i gcsture or  good will, I very reluctantly agreed to choose [Rabbi 
Breitowitz], conditioncd on an agrccmcnt by [Ms. Davis], her counsel and hci- 
arbitrator, that i r, after I raisc my concerns with Rabbi Breitowitz, he decliricd 
for wliatcver reason to sit as the third Rdbbiiiical Arbitrator, [Ms. Davis] 
agrced that she would choosc one of the h e  Rabbis that I set forth.” 

Zilberberg Aff., Ex. 3, at 11 27. Rabbi Epsteiii firrthcr states: 

“ I  believe that tlic Court will bc cstablishirig a dangerous preccdcnt by 
entangling itself-in this religious quagmire and appointing the third Rabbinical 
Arb i t r at or. 

“If, howcvcr, the Court is in fact ready to appoint such third Rabbinical 
[Arbitrator], I respectfully rcqucst the Court [grant] a continuance to have this 
issuc properly briefed as a matter of Jewish Law.” 

Bccause this matter simply involves intcrpreting the partics’ unambiguous Agrccment 

under Ncw York law, the Court will grant the pctition to the extent of appointing a third 

arbitrator--Kahbi Rrcitowitz. The Court also continues thc temporary restraining order 

"temporarily [enjoining Mr. Melnicke] from sclling or otherwisc disposing orany portion of 

his owncrship interest in Caton Park and/or the Asscts of Caton Park” pciiding a hearing, 

which shall take place at thc carlicst possible datc (unless the partics consent to continuation 

of this restraining ordcr pending a cktcnninntion by tlic rabbinic arbitrators) to ascertain 

whether a prcliminaiy injunction is appropriate (for exaniple, whether thcrc is a likelihood 

that Ms. Davis will succeed on thc merits). 
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Analysis 

CPLK 750 1 providcs that a “writtcn agrccmciit to submit any controversy thereafter 

arising or any cxisting controversy to arbitration is cnforccablc without regard to the 

justiciable character of the controversy and confers jurisdiction on the courts of the state to 

cnforcc it and to enter judgment on an award. In determining any matter arising under this 

article, the court shall not consider whcthcr thc claim with respcct to which arbitration is 

sought is tcnablc, or othcrwise pass upon the merits of the dispute.” Here, the partics agrccd 

in writing to arbitrate their disputcs bcforc a thrcc-Rabbi “Rabbinical c0~1-t.~~ Each party was 

to dcsigiiatc a rabbi and the two rabbis were then to jointly select a third. The Agreement, 

however, ftrrther provides that “citlicr party may apply to a Court of Conipctcnt Jurisdiction 

to appoint a third arbitrator” ir the two rabbinical arbitrators cannot agree on a third rabbi 

“within fifteen (1 5 )  days of thc appointiiicnt of thc sccond Rabbinical arbitrator.” Appoint 

Aff., Ex. A, at 7 17. 

“C:owt of C’onipctcnt Jurisdiction” 

The parties disagree on whctlier, pursuant to thcir Agrccnicnt, this Court is a “Court 

of Conipctent Jurisdiction” authorized to appoint a third rabbinic arbitrator. Ms. Davis 

prcsumcs that thc words “Court of Competent Jurisdiction” mean cxactly what thcy say--any 

court of coiiipctcnt jurisdiction. MI-. Melnicke submits that the words necessarily must refer 

to a r-cligious court or Llcth L l h .  
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Because the words “Court of Competent Jurisdiction” arc clear--pariicularly in the 

contcxt of thc Agreement-- thc Court will do what the parties thernselvcs ciiipowcrcd it to 

do and appoint a third rabbinic arbitrator. 

New York law is wcll settled. Extrinsic “and parol cvidcncc is not adniissible to create 

an ambiguity in B written agreeinent which is coriiplele and clear and unainbiguous upon its 

f‘acc.” %e, W. W. WI Associates, IHC. v. Giaizcontieri, 77 N.Y.2d 157, 163 (1 990); see nlso, 

W3As.sociate.s v. New York Job Develop. A d i . ,  9S N.Y.2d 29, 33 (ZOOZ), renrg. derricd 98 

N.Y.2d 693 (2002). This Court will not cntertain evidence from Mr. Melnicke, including 

Rabbi Epstein’s interprctation of what the words “Court of Competent Jurisdiction” must 

liavc mcant or excerpts from A Kcstntemcrzt qf Rabbinic Civil Law, that conflicts with tlic 

“complete and clcar and una~iibiguous~~ contract between the partics. There is no need 

whatsoever to turn to Jcwish law to intcrprct the parties’ easy-to-undcrstand Arbitration 

Provision in their commcrcial agreement. 

Thc words “Court of Competent .lui-isdiction,” under the circurnstanccs, must include 

a Ncw York State court. When the partics intcnded for a “Rabbinical Coiirt)) determination, 

they cxplicilly and unambiguously providcd for one, stating that disputes rclating to 

intcrpr-etation ofthc Agreement “shall bc submitted to and dctcrmined by a Rabbinical C‘ourt 

arbitration.” Appoint Aff., Ex. A, Agreemcnt, at 11 17. In stark contrast, thc parties provided 

for application to “a Court of Competent Jurisdiction”--withoitt any mention of a religious 
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court or rabbis-upon cncounteririg difficulty in setting up a rabbinical court arbitration or 

whcn ultimately seeking to enforce a rabbinical court arbitration award. Thc partics 

unques~ionablyuiiderstood thc diffcrcncc bctwecn a rabbinical court and courts generally and 

are bound by those designations. 

It appears, inorcovcr, that Mr. Melnicke’s own aitorneys previously explained to him 

that a “C‘ourt or Competent Jurisdiction” includcs this C h u r t .  TIC ackiiowlcdgcd as such in 

affirming under penalty of peijury that “thc Agrccmcnt’s arbitration clausc is govcrncd by 

C:PI,K 750 1 etseq., and * * * this Court i s  chargedbylaw to enforce tlieparties’ agreement, 

which calls for a spccific type or  rabbinic arbitration.” SLY, Affirmatioii of Michael 

Mclnickc, at 7 56 (submitted to address motions scquence number 0 1 and 02). 

Thcrc is absolutely no merit to Mi-. Melnickc’s argumcnt that in upholding the partics’ 

Agreement, this Court is impcrniissibly entangling itself in religion. The partics’ rcligion or 

designation of “Rabbinical Court arbi trntion” does not rendcr thc Arbitration Provision 

unenforccablc in a court of law. This dispute “can bc dccidcd solcly upon the application of 

neutral principles of contract law, without rcfcrcncc to any rcligious principle.” See, Avitziir 

v. A v i l z w ,  5 8  N.Y.2d 108, 114 (1983) (eiiforcing secular tcrrns of parties’ religious 

ngrceimwt to rcfcr disputcs to a nonjudicial foium), cu t .  denied 464 U.S. 817 (1983). 
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Appointment o€ Third Kabbinic Arbitraior 

Ms. Davis, furthermore, has cstablishcd that the Agreement’s conditions for judicial 

appojntincnt of a third rabbinical arbitrator have been satisfied. She dcrnoiistrated that the 

dcsignatcd rabbinical arbitrators could not select a third rabbi within fifteen days of the 

appointiiicnt of the second and pctitioncd this Co~r t ,  which is of competcnt jurisdiction, to 

appoint a third rabbinic arbitrator. 

This Court has carefully considered both parties’ lists ofpotential rabbinic arbitrators. 

Providcd that Rabbi Rreitowitz agrccs to serve, this Court appoints him as the third rabbinic 

arbitrator. Rabbi Brcitowitz was ordained at a well-respected Ycshiva and serves as the rabbi 

of a community. Importantly, this Court need not make any religious “ccclesiastical” 

dclerniinations in appointing Rabbi Brcitowitz. Mr. Melnicke didnot call Rabbi Breitowitz’s 

religious credciitials or qualifications into qucstion. Indecd, his rabbinic designee, Rabbi 

Epstcin, affinncd that he conditionally agreed to arbitrate--albeit “very rcluctantly”-- 

dongside Kabbi BreitowitA. (The reason for any reluctance or the imposition of any 

coriditions was not submittcd to the Court in rcsponsc to Ms. Davis’ motion.) Nowhere in 

thc parties’ submissions is there any reason why Rabbi Breitowitz would be unsuitable. Mr. 

Meliiicke docs not claim that Rabbi Rreitowitz does not havc sufficient “coinniand of thc 

,Slit(lchiriz Amkh,  mastcry ofthe complex and intricate laws of Cliosherz Mishpnf, Lor] ample 

experience’’ as a rabbinical arbitrator. Sec, Zilberbcrg Aff., Ex. 3, Epstein Aff. (listing 
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important credentials of rabbinic arbitrators). To the contrary, Rabbi Epstein implied that 

hc lias cvcry confidence that Rabbi Breitowitz would be capable. Hopcfully, Rabbi 

Breitowitz will play an integral role in  expeditiously resolving the parties’ disputcs. 

If Rabbi Brcitowitz I-C~USCS to serve as an arbitrator, thcn either party may movc for 

appointment of a diffcrcnt third rabbinic arbitrator (or perhaps--iii thc interests o r  offering 

the litigants a h i r ,  spccdy and lcss costly rcsolution--the designated Rabbis can rcacli an 

agreement on a third rabbinical panelist). This Court, howcvcr, will not alter the parties’ 

Agrccinciit or iniposc any additional conditions on either party with rcgai-d to selection o f a  

third rahbinic arbitrator. 

The Court rcrniiids thc partics that pursuant to the Arbitration Provision, the 

“arbitrators shall hcar the disputc within thirty (30) days of thc appoiiitment of the third 

arbitrator.” Appoiiit Aff., Ex. A, at 7 17. Those 30 days will bcgin to run froin the date of 

scrvicc of this Dccisioii and Order with notice of entry by pctitioncr on respondent. 

Bccausc nothing in the Agrcemcnt gives Ms. Davis the right to arbitration bcforc the 

Bctli Din of Aiiieiica, her application to conipcl arbitration before that body i s  denicd. 

1 n i 11 11 c ti ve K e 1 i e f 

Finally, although a temporary rcstraining ordcr precluding Mr. Melnicke from “selling 

or otheiwise disposing of any portion of his ownership interest iii Caton Park and/or the 
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iisscts of Caton Park” is an appropriatc interim ineasure (abscnt thc remedy an arbitration 

award may wcll be rendered ineffectual, we, CPLR 7502[c]), the Court caiiiiot continue such 

cxtraordinary rclicf indefinitely. Ms. Davis must do morc to convince the Court that she has 

a likelihood of success on thc merits oftlic dispute that is to bc arbitrated if injunctive rclicf 

is to bc continued. Sce, Erbcr v. Catalyst Trnditzg, LLC, 303 A.D.2d 165 ( I  st Uept. 2003) 

(pctitioncr must demonstrate likelihood of succcss on the merits as a prcrcquisite to 

iii.junctive relief). Accordingly, the partics must proceed to a hearing bcforc a referee who 

will hcar and rcport to this Court on whether Ms. Davis has a likelihood of success on the 

iiicrits and is entitled lo injunctive rclicf pcndiiig an arbitral dctcrmiiiation. The Court 

acknowlcdgcs thc unfortuiiate effect that this will havc 011 the parties, who will now liavc to 

address thc rncrits of thcir disputc in a judicial forum, but thc law mandates further inquiry. 

If Mi.. Melnicke stipulates to forgo salc of any of his jntercsts in Caton Park and its assets 

pending a detcrrnination by thc rabbinic arbitrators (which thc Court anticipates will take 

placc within 60 days of seivice of this determination with notice of entry as contemplated in 

the Agreement, ,see, Appoint Aff., Ex. A, Agreement, at 7 17), a hearing is unncccssary. 

Accordingly, it is 

OKDEKEL) that the pctition is grantcd to the limited extcnt that (1) tlic Court appoints 

Rabbi Breitowitz as the third rabbinical arbitrator to resolve the parties’ disputc, and (2) the 

temporary restraining ordcr currcntly in effect is coritinucd pciiding a preliminary injunction 
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hearing io be conducted before a Spccial KeCerec who will hear and report with 

rccommeridations conceiiiing whethcr pctitioner is entitlcd to a preliminary injunction, 

except that, in thc event of and upon thc filing of a stipulation of the partics, as permittcd by 

CPLK 4317, the Spccial Referee, or anothcr pcrson designated by the parties to serve as 

referee, shall dctcrmine the aforesaid issucs; it is further 

ORDERED that this procecdiiig is held in abeyancc pending receipt of'the report and 

recoinmendations ofthe Special Refcrcc and a motion pursuant to CPLR 4403 or receipt of 

thc dctcnninations of the Spccial Rcfcrcc or the designatcd rcfcree; and it is furthcr 

OKDERED that petitioncr is to serve a copy of this order with iioticc of cntry on the 

Clerk orthe Jiidicjal Siipport Office (Room 3 1 I )  within 20 days of the datc of this D e c i s i o ~  

and Order to criablc arraiigement of a datc--for the earliest possible time--for t 

to a Spccial Rcfcrcc. 
A c ,  

This constitutes the Decision arid Ordcr of the Court. 

Dated: New Yor-k, Ncw York 
August 1 1 ,  2005 

E N T E R  
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