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SUPREME COURT OF THE STATE OF NEW YORK - NJZh YORK COUNTY 
/- 

P 1 PART 3 3 
CAROL EDMEAD 

PRESENT: 
Justics 

, 

The following papers, numbered 1 t o  were read on this motion to/for 

PAPERS NUMBERED 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ... 

Answering Affidavits - Exhibits . - .  I 
I 

- I  

. -  _- 1 Replying Affidavits ,, .- 

.. 
~ ”@ ,? ’I 

L .  
5 I Cross-Motion: 0 Yes rl No 

Upon the foregoing papers, it is ordered that this motion 
~ * , c :  

i \ -6 ‘ . I J  
1 \lJ ; ~ 

-~ 

.il 

OKOERED, that tlic application of pctitioiicl- Daisy Medin:i for ai1 order piirsuant to 
PTR 7801, vacating tlic clecisioll of the licariiig olliccr dated .ILine 0,  2003, and rcspondcllt New 
iu-1~ City Housing Autliority’s ratification or said decei.tiiin:ltioli, dated July 2, 2003, is denied. 
is l-iirtlicr 

ORDERED, that Ihe application oli-espondenls ‘Tillo IIcniande~, as Chm-nissioner of thc 
ew York City llousiiig Autliority, and the New Yoik City Housing Authol-ity, to dismiss tlic 
:riLied petition in its cntii-ety, is glniitcd. It is h i h e r  

0RDT;RJXL) that con:isel h r  respondents shall serve a copy of the dccision m d  ordcr on 
:titioncr with nolicc oi cilti-y within twcrity days o r  entiy. 

Check one: FINAL DlSPOSlTBON I I MOM-FINAL D11%POS$B10N 
Check if appropriate: n DO NOT POST 
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SUPREME C‘OIIRT OF T H E  STATE OF NEW YORK 
C‘OIJN‘YY O F  N E W  YOICK: 1)AR’l’ 35  

hiclcx No.  403064/03 

1) E c‘ 1 S T 0 N/O R TI E R 

X .. - .  

111 tlic Mattcr oi‘tlie Applicatioii of 
DAISY MFDINA 

Pet-itioiicr 

For a . T l l d ~ l l l ~ l l ~  ~,llrsll:lnt t o  
Ai-liclc 78 of h e  C‘PT,TC 

-agai lis( - 

TINO IIEICNANIlE7,, as C‘oiiiiiiissiuner o f  h c  
NEW YORK CI‘I’Y HO1USING AUTHOIIl‘I’Y, :iiid llic 
NEW YORK. C‘I‘I’Y HOUSING AUTHORITY, 

K cspo 11 d c I I t  5 .  

X - .. - 

EDMEAD, J.S.C. 

MEMOR A N L3 IJ M D EC: I S ION 

Petitioner Daisy Medina (“pe(iliuiier”) iiioves ptirsiianl lo CPLR 7801 for an order 

vxat i i ig  Ilic dctei-iiiination dafcil July 2, 21703 ;ind mailed lo pdilioiier oii Jiily 14, 2003, which 

lerminalctl licr tenancy of h i  y c m  at llic New Yoi-k City Ilousing Authority, based oil her 

dchult in appearance. Rcspondeiits Tino Herii;iiidcx, ;is C‘ommissioncr of the New Yorlc City 

I lousing Authoi-ily (“NYCTIA”) aiid NYCHA (colleclivcly “rcspondciils”) request that h c  within 

Pctitioii Ix disiiiissed in its crilii-ety, with prejudice. 

Accordiiig !n pe!;:ioiier’s Vcrificd PctilioIi, slic :ind Iiei- liuiiily 1i;tve resided in NYCIHA 

hoiisiiig for lcn ycai-s. N Y C H A  iniliatcd this tcriiiiiiatiou pi-occcdiiig on I)cccri~bcr 38, 300 I ,  

;iIleging chronic I-crit dcliiqiieiicy, breach of rilles and ~.cgul:itioiis iii tha t  petitioner allcgcdly did 

not I-ecerlify her licouscl-iold income, aiid brcxli of pimlxiticoii [or 13tc rciit paynicrits i n  2001 , 

Tlic illatlei- was :iclj(oiiIwd sevt.1-al limes. I)e[i[ioncr ~illcgcs that llic ncI.jnui-iiniciits wcrc to 1x1-niit 
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her to Ci.l tCh lip and pay baclc rent so that tlic l l l i . l t~cl- C c . ) l i I d  be scttlcd. 0 1 1  nccclnbcr 5 ,  2002, 

pelitionel- was iinablc to imke ;3. scheduled hearing chic hccriusc t1ici.c was ;I huge snow storm. 

SIK C ~ I M  LIIKI  ldi 21 l11ess:igc witli tiic NYC‘I-IA assigiieLi aitol-11ey, S I ~ ~ I . ~ I  L)LIII~;III .  ~ i ‘ i ~ r  tililt 

dalc, slic iicvcr- hem1 from NYCl1 I A  I IOI-  I-cceived m y  iiotices t i n t i 1  lhc nolice of decision. Based 

oil petitioner’s ~ C V I C W  o!’:!ie lile, i t  irppears thal Ms. Duncan :idjourncd the 1ic:iring a i’cw limes 

aflcr ~I ie  Decembcr 5“’ date, but petitioner asserls that shc iicvcr rcccivcd thnsc notices. 

When slic rcceived nolice of the dccisiori tcnuinating her tenancy, petitioner contacted a 

private allorncy, hut could i i o l  afford lo pay him, siiicc slic was still in aii-ca.rs. 

Pctitioiicr- claims h i t  her nicritorioLis delirise to this c x e  is (lial 21s to the claim h i t  she 

fiiilcd t-o ccrtiry her houscliold inconic: ill 2000, pelitioner slates that [lie prior procecdiiig resLilled 

in ;I probalionary stip~i1:rtion. A1 lha l  time   id dui-iiig tlic pciidcncy oilier pi-io]- proceeding, dl o r  

Iici- i-ccerlilic;ition forms l b i -  2000 were provided to NYC’I IA. 

With 1-espect LO 11ic clnilii tliat petitioner contin~ics lo h i 1  lo tiiiicly p y  rcnl, she has 1i:d 

health problciiis, gave bii-tli to a son, and losl hcr full tiiuc job. Shc asscrts that licr ;irrc;Lrs hnvc 

been paicl. 

I n  oppositioii, and in support of dismissal, NYCI IA asscrts that chronic rent dclinquciicy 

is :i Imis  Ibr termination of a piiblic housing tciiaiicy, & 42 LJSC tj 1437d(c)(4)(R) Accordiiig 

to the Temiiiialion Procedures, tlic project manager attciiipls to interview the tenant prioi- to 

liling ibi.mal cliai-gcs h i -  the leriiiinalion of lcnancy to scc i f  tlic problcm caii hc resolved. See 

‘l’cimiiiatioii ol‘Tenancy I~roccdiircs (attxlicd as Fxli. A to NYClI IA’s Aiiswcr) Ultimately, 3 

Iiearing is sclicd~ilcci. l r  the tenanl fails to :ippcar for tlic Iicai-iii~, the TTcai-ing Ol‘liccr is to 

pi-oceed and makc n writtcn decision hased upoii 11ic rccord. 

2 
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Pctitioiier has lirid ;I Img d continuing history of rent delinquency. According to Linda 

Mimcs, thc iiiaiiagci- of Carver Houses, pctitioncr owcs 111rcc ~~ioiitlis ol‘i-c~~t as ol‘tllc date 01‘ 

NYC‘HA’S s~ibiiiissioii in opposition to thc pctition. I n  addition, and just as seriously, petjlioricr 

hiis not coniplcted recluii-ed ann~ial iiicomc rcvicws for tlic last four ycars. 

As at1 csniiiple oLpeiilioiier’s delinquency history, rcspondcnts state nnd sulxtantiiilc with 

exhibits Ilie followiiig: 

In May 1999, pctitioncr :igrccd to n stipiilation oi‘probatioii which provided that 

2000, shc already owed Lour monl11s ofl-elll; 
she would pay licr rciit within tlie lirst live days of each month.  But in Fchruary 

In AiiysI 2000, 911 adiiiinistrative hearing orlicer issiied :I decision terminaling 
pctitioner’s lenancy. In Dcccmbcr 2000, she bi-oLiglit ;in Ai-licle 7s pi-oceediiig to 
challengc the tciiiiinatioii olhei- lenancy. In Fcbriixy 2001, NYCl-IA ngnin plncccl 
pctitioiicr 01: ;;i-oLiLtioii. But by July 2001, tlic iiiaiiagcmciit sta.L-I‘again rcl‘ci-rccl 

vcrify her income tlii-ough the required annual iiicomc rcvicw. 
licr cast: ior violntioii ofprohatioii clirc lo chronic rei11 deliiic~ueiicy aiid f ill .I [Ire lu 

In tlic instant proceeding, the hearing his  been adjourned and rescheduled several 
times. I t  was cvcntually rcsclicdulcd 1i1r J d y  5 ,  2003. Petitioiier ciid iiot appcar 
for that hearing. Pursuant to 11 8 of Ilic Housing Authority’s Tcrminiition 
1’1-ocedurcs, the hcatiiig ol‘liccr considel-ctl the record beroore him, round Ihe 
cli ai-ges s ti slain ed a 11 d re 11 d crcd 3 d i sp o s it io i i  o f t cii ii i 11 ;it i 011 , 

e 0 1 1  01- aboul .)Lily 2, 3003, tlic Mciiibci-s of- t l ie  Hoai-ti  o1NYC:A adopted the 
11 c:ir i 11 g (I I‘li c ci-’ s d ec i si 011 ;i i i  d d ec i d ed to I c rt ii i i i  at c pc t i t i o 11 c r ’ s t cii an cy. 

On or ;ibout Novcnibcr 17, 2003, NYCHA reccived petitioner’s application to 
vac;tte her default. Pcti tioncr’s stated rcasoii Ibi- inissing the lxx i i ig  was that s l ~ e  
did  not rcccivc tlic iiolicc. Bui, lkgina Ihlrigiiez, a NY CHA eniployee, 
siibiiiittcd nl-i aKdavii rillesling h a t  she mailed pctitioncr two copies of tlic iioticc 
011 or about Mny 14, 3003. 

Aliliough pcti:ioncr statcs Ilia1 she has provided her recerlificatioii fonns for the 
year 
oiic of. tlic charges aItaclied IO thc licxing iioticc. 

she did not claiiii tlint she l ind  pi-ovided tlie I‘oims for the year 2001, 

On Jnnuary 12, 2004, aftcr considcriiig pctitioiier’s application aiid tlie NYCHA’s 
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tlie Licts generally ;IS to weight ofcvidciicc, heyond seeing to it that tlicrc is 
‘sd~stantial evidence. ”’ (Cohen and Kargei-, Powers or‘tlic Ncw Yorlt Coiii-1 01 
Appeals, s 108, p, 460; 1 N.Y.Jur., Admiiiistrativc I,aw, ss 177, 185; see Mattci- of 
I-lalloraii v. Kiiwaii, 28 N.Y.2d 689, h00, 320 N.Y.S.2d 742, 743, 269 N.E.2d 403 
(clissciitiiig qm.  <>! Bi-eitel, J.)) .  “l’lie iipproach is the s;imc when thc issue coiiceii~s 
tlie cx ercise of d i scict i C)II 11 y the ndm i 11 i st 1-at i vc t i.ihunrils. ‘I’hc courts camiot 
iiitcifcrc uiilcss there j s  no rational basis for the exei-cise oT discrction or the activii 
coniplaincd oi’ is ‘arbitrary and capricious.” (Coheii and Knrgcr, Powcrs of the 
New Ynrk Court oC Appeals, pp, 460--46 1; scc, also, 8 Wcinstcin-Korii-Millei-, 
N.Y.C:iv.Prac., prir. 7803.04 Et scq.; 1 N . Y . J L ~ ~ . ,  Adniinislrative Law, ss 177, 184; 

234 N.E.2d 079, 681--682). 
Mrittcr of Colt011 V. Rcrlilnl1, 21 N.Y.2d 322, 329, 287 N.Y.S.2d 647, 650--651, 

Prll al 830. 

I’he only issue propcrly I d o r c  this court is whcthcr petitioner’s iwliiest to llie NYC‘I 1A 

clctci-iiiiii:itioii that pctitioiier Failed to eslablish ;i reasoiiable excuse Tor n u t  appcaring at the 

Tlicrclbrc, it is hei-cby 

ORDERED, that the application o r  petitioner Daisy Medina lor an ordcr piirsiiant to 

CI’LR 7801, vacating [lie decision of the hearing officer dated .I iiiie 6, 2003, and respondent New 

Yorli City I lousing Aiillioi-ity’s ratiliication ol* said detcriiiiiiation, dated July 2, 2003, is deiikd. 

ORDGI<ED, that t lic a p 11 1 i ca t i on o f respond eii t s Ti no I-Iei-iiaiic-lez, as C‘o 111 m i ssi oiici- o C 111 e 

NCW Yoi-lc City Housing Aiithority, and h e  New Yorli City Housing Authority, to dismiss the 

veri1Tecl petition in its cntircty, is gantccl. It is iiirthcr 

OI<L)El<ED Ilia1 counsel for respoiidcnts shrill serve ;I copy of tlie decisioii 2nd order on 

5 
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pdilioiier will1 iioticc of entry within twciil-y days of entry. 

This constitutes the decision and ordcr ol'tliis court. 

D at cd : May 23, 2005 
Carol Rob i I IS o I I Ed 111 ead 
J.S.C. 

0 
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